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This Issue 


The cover of this issue of the Law Review lists six featured pieces, 
all dealing with Wisconsin legal problems. Though cries of ‘“Pro- 
vincialism!” are likely to greet such a concentration, your Editors 
feel the fact should be recognized that the great majority of our 
subscribers are Wisconsin attorneys who, we believe, are primarily 
interested in Wisconsin legal problems and how they can do a better 
job in handling them. To this group, then, this issue is dedicated. 

Our first two articles survey recent developments in two highly 
important fields of Wisconsin law, evidence and municipal law. They 
represent a resumption of the old “Work of the Wisconsin Supreme 
Court” series, but under a new name in recognition of the fact that 
the work of the Wisconsin legislature must also be considered if a 
complete picture is to be presented. Edwin Conrad, Madison at- 
torney and author of Wisconsin Evidence, a treatise well-thumbed 
by Wisconsin practitioners, has analyzed the cases and statutes 
involving evidence problems for the period 1947 through 1953. A 
table of contents printed with the article should aid the attorney 
“worrying” a specific evidentiary problem, but a reading of the 
complete article should also prove profitable for the lawyer interested 
in the over-all trend of recent developments. Robert J. Cunni 
brings to his municipal law survey over 20 years’ experience as city 
attorney in Janesville and as counsel for the League of Wisconsin 
Municipalities. His article is arranged alphabetically under digest- 
like headings, and should also be equally valuable for specific re- 
search points and for general background reading. Future issues 
will contain similar surveys of such fields as damages, taxation, 
workmen’s compensation, auto accidents, domestic relations and 
criminal law. 

With a final decision on the Wisconsin Criminal Code postponed 
until at least 1955, the current year should be one for study and 
discussion of the merits of the Code. With an eye to this, Frank J. 
Remington, Associate Professor at the Wisconsin Law School and 
member of the special interim committee to study the Code, and 
Mrs. Marygold Melli, Legislative Council Research Associate who 
worked on the Technical Staff preparing the Code, have analyzed 
the Wisconsin law of theft under the present statutes as compared 
with the Code’s handling of the problems. Of special interest is the 
last section of their article, which presents several hypothetical fact 
situations and applies both the present law and the Code to them. 

The first student comment deals with the often-encountered “‘la- 
tent injury” of Wisconsin’s workmen’s compensation law and the 
difficulty of applying notice limitations to such injuries. Two rather 
tricky procedural problems are analyzed in the other comments in 
hopes that the authors’ comprehensive research on the points will 
be helpful to attorneys meeting the problems in practice. 
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INTRODUCTION AND ScoPE 


A considerable period of time has elapsed since an article on the 
state of the law pertaining to Wisconsin Evidence has appeared in 
this Review.! Since then a virtual deluge of cases dealing with the 
field of evidence has inundated the pages of the Wisconsin Reports. 
This article will attempt to give a word picture of the progress in the 
important phase of judicial proof. All the work of the supreme court 
from the August, 1947 through the August, 1952 terms will be ana- 
lyzed.? This work would not be complete without also considering 
the work of the legislatures of 1947, 1949, 1951 and 1953.8 

This survey should not be a running account of adjudicated cases. 
On the contrary, it should afford an opportunity to the Wisconsin 
lawyer and the Wisconsin court to determine whether our rules of 


1 The last article on this subject appeared in the 1948 Review. See Heywood, 
Work of the Wisconsin Supreme Court: Evidence, 1948 Wis. L. Rev. 51. 


* For reference apenas, it should be noted that this survey covers all decisions 
reported in the Wisconsin Reports, from Vol. 251, p. 226, to Vol. 264, p. 578 





inclusive, and all court rules enacted during such period. 

* The Wisconsin legislature of 1953 enacted a new Criminal Code, Laws of 
1953, c. 623. Since this Code does not actually become effective unless ex- 
pressly adopted by the legislature of 1955, those sections of the Code dealing with 
the law of evidence will not be the subject of comment here. 
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evidence are actually designed to ascertain truth, the ultimate goal 
of all litigation. Fundamentally, a survey will let us know what the 
court has actually decided in this field during the past years. But 
more important than knowing what has been done is the sense of 
perspective which the years afford. The factors of time, distance 
and space enable us to fix values in plotting the course of justice, 
law and order, the very essence of modern society. It is with this 
spirit of critical self-analysis that the special problems of proof, as 
resolved by our supreme court and our legislatures during the period 
under discussion, are presented. 


II 
EVIDENCE IN GENERAL 


A. General Principles 


Probably the most significant statement made by the court was 
the observation that the general rules of evidence are noted for their 
exceptions and both the rules and the exceptions must be applied to 
each case separately.‘ 

Two cases have reaffirmed the oft-repeated rule that the law of 
the forum governs all matters relating to the rules of evidence.‘ 
Statements of counsel, affidavits and motions of parties do not 
constitute evidence in the case.* Neither newly-discovered perjury’ 
nor cumulative proof® is newly-discovered evidence. 

Wisconsin adopts the sensible rule that a refusal to admit compe- 
tent evidence is reversible error only when such exclusion is pre- 
judicial to the rights of the party offering the same and could be 
expected to affect the result of the case.? Furthermore, while the 
rules of evidence apply in actions tried by the court, it will be pre- 
sumed, if there is proper evidence to support the findings of the trial 
court, that the court trying a case without a jury disregarded any 
evidence improperly admitted. This is a particularly strong pre- 
sumption in respect to rules of evidence, the real purpose of which 
is to avoid biasing an inexperienced and lay jury.’ 

* Krasno v. Brace, 259 Wis. 12, 47 N.W.2d 314 (1951). 

5 Jaeger v. Jaeger, 262 Wis. 14, 53 N.W.2d 740 (1952); Nelson v. American 
Employers’ Insurance Co., 258 Wis. 252, 45 N.W.2d 681 (1951). 

6 Shewalter v. Shewalter, 253 Wis. 51, 33 N.W.2d 189 (1948). 

7 Mickoleski v. Becker, 252 Wis. 307, 31 N.W.2d 508 (1948). 

8 Estate of Mayer, 253 Wis. 32, 33 N.W.2d 213 (1948). 

* Widness v. Central States Fire Ins. Co., 259 Wis. 159, 47 N.W.2d 879 (1951); 
Green Bay-Wausau Lines, Inc. v. Mangel, 257 Wis. 92, 42 N.W.2d 493 (1950); 


See also Wis. Stat. §274.37 (1951). 
10 McCoy v. May, 255 Wis. 20, 38 N.W.2d 15 (1949). 
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The phrase, “unsupported by substantial evidence in view of the 
entire record,’’ found in the section of the Administrative Procedure 
Act pertaining to review," was considered by the court in three 
cases. In Gateway City Transfer Co. v. Public Service Commission,” 
the supreme court decided that the phrase was equivalent to ‘‘un- 
supported by any evidence’’ but did not include the idea of weight. 
But the reviewing court cannot consider isolated testimony which 
if standing alone would be sufficient to sustain a finding, without 
considering other testimony in the record which impeaches the same." 
But in a case before the Wisconsin Department of Taxation, where 
the intent of the taxpayer to defeat or evade the tax was an issue, 
the supreme court interpreted the phrase in question to mean that 
the finding of the board of tax appeals must have been supported 
by clear and convincing evidence." 


B. Administrative Agencies 


An administrative agency, such as the Wisconsin Public Service 
Commission or Employment Relations Board, is not bound by 
common law or statutory rules of evidence. On the basis of experi- 
ence, it appears that the Wisconsin public has benefited greatly from 
the adoption of this rule, an outcry against the rigidity and the in- 
flexibility of common law rules of evidence. Of course, as a safeguard, 
the findings of such administrative body must be based on “‘compe- 
tent evidence.’’" 

In all contested labor cases, the arbitrator in conducting hearings 
must follow Wis. Stat., Sec. 111.57(1), relating to the admission of 
relevant evidence, and also Sec. 227.10, relating to evidence before 
administrative agencies.!” 

The knowledge and experience of the Wisconsin Industrial Com- 
mission is no substitute for evidence.'® 


1 Wis. Srat. § 227.20 (1951). 
12 253 Wis. 397, 34 N.W.2d 238 (1948). 
om tines. Transport Co. v. Public Service Commission, 263 Wis. 31, 56 N.W.2d 
4 a v. Department of Taxation, 264 Wis. 254, 58 N.W.2d 712 (1953). 
Employers Ind. Union v. Wisconsin Employment Relations Board, 
262 wa’ 280, 35 N.W. — ; (1952); ree City Transfer Co. v. Public Service 
Commission, 253 Wis. 397, 34 N. 'W.2d 238 (1948), both cases recognizing the 
force of Wis. Start. § so meq) (1951). 
ar oT Side R. & M. Co. v. Industrial Commission, 252 Wis. 403, 31 N.W.2d 
17 United G., C. & C. Workers v. Wisconsin E. R. Board, 255 Wis. 154, 38 
N.W.2d 692 (1949), cert. denied, 340 U. S. 903 (1950). 
at a Lumber Co. v. Industrial Commission, 260 Wis. 109, 50 N.W.2d 
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III 
JUDICIAL NoTICcE 


State v. Hackbarth'® offers some very sound advice on what is to 
be done when the trial court is authorized to take judicial notice of 
a municipal ordinance. The supreme court suggests that where a 
trial court judicially notices a municipal ordinance, the ordinance 
should be offered in evidence or otherwise made part of the record. 
If the ordinance is not made part of the record, the practice of mak- 
ing a finding that the court has taken judicial notice of the ordinance 
and indicating sufficient substance of the ordinance is recommended 
as one method of procedure, not necessarily exclusive. The decision, 
it is hoped, will correct the practice of judicially noticing municipal 
ordinances without in any way indicating in the record the contents 
of such municipal enactment and is to be commended. 

During the interval under discussion, Sec. 328.01, the Uniform 
Judicial Notice of Foreign Law Act, was adopted as a replacement 
for the existing section.2® Pursuant to this section, the courts are 
directed to take judicial notice of the statutes of sister states.” 

The supreme court also took judicial notice of an order of the 
motor vehicle department setting forth safety rules for the operation 
of a school bus.” If legislation is ambiguous, the court may take 
judicial notice of its history to determine the intent.” 

The members of a jury are entitled to take into consideration 
matters of common knowledge.™ 

A great variety of subjects have been judicially noticed. Obviously, 
the courts take judicial notice of matters of common knowledge.* 
A person accidentally falling will not hold arms close to his body 
but will extend them in an effort to break his fall or grasp some 
object.”® Houses may go by the name of an original or long time owner 
who has ceased to live.?” A step is a usual and reasonable device 





19 256 Wis. 545, 41 N.W.2d 594, 42 N.W.2d 358 (1950). 
20 See Wis. Star. § 328.01 (1951), created by Wis. Laws 1947, c. 363, and 
as amended by Wis. Laws 1949, c. 262, s. 45. 
*1 State ex rel. Kojis v. Barczak, 264 Wis. 136, 58 N.W.2d 420 (1953). 
*2 Verbeten v. Huettl, 253 Wis. 510, 34 N.W.2d 803 (1948). 
ass on ex rel. Tilkens v. Board of Trustees, 253 Wis. 371, 34 N.W.2d 248 
* Dahl v. Harwood, 263 Wis. 1, 56 N.W.2d 557 (1953). 
% Will of Gudde, 260 Wis. 79, 49 N.W.2d 906 (1951). 
a A + aaa Corporation v. Industrial Commission, 264 Wis. 510, 59 N.W.2d 
87 State ez rel. Sippy v. Nee, 253 Wis. 423, 34 N.W.2d 121 (1948). 
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employed to facilitate foot passage from one level to another.”* There 
are thousands of buildings in the state with trapdoors.”* In this part 
of the country the cost of building increases with severity of winter 
weather.*° Even in the best farm land soil must be plowed and seeded 
down periodically to produce farm crops.*! On busy streets the space 
between the curb and sidewalk is in constant use by motorists for 
leaving or reaching parked automobiles.*? One who is required to re- 
main in close proximity to sand is subjected to a more intense exposure 
than one who may move away from such danger.* The city of 
Kenosha is in Kenosha County.* The war economy of World War 
II has increased values and prices as compared to 1936. 

The duties and responsibilities of attorneys have increased greatly 
in the last thirty years and compensation deemed reasonable thirty 
years ago is no longer adequate.* The courts will not take judicial 
notice of value of services, except those of attorneys.*” The courts 
will not take judicial notice of the value of a handmade Austrian 
rug,** of a medical school course,*® or of the manner in which the 
Milwaukee post office operates in respect to misdirected mail.‘ 


IV 
PRESUMPTIONS 


A. Statutes 


Statutes are presumed constitutional, and the party attacking the 
constitutionality of legislative enactments has the burden of proof 
on such issues. 





#8 Bradstrom v. Lasker Jewelers, 259 Wis. 366, 48 N.W.2d 490 (1951). 

2° Wannmacher v. Baldauf Corporation, 262 Wis. 523, 57 N.W.2d 745 (1952). 

3° Marchant v. Franz, 259 Wis. 289, 48 N.W.2d 620 (1951). 

*t Throm v. Koepke Sand & Gravel Co., 260 Wis. 479, 51 N.W.2d 49 (1952). 

32 First National Bank & Trust Co. v. S. C. Johnson & Sons, 264 Wis. 404, 
59 N.W.2d 445 (1953). 

33 Milwaukee E. R. & T. Co. v. Industrial Commission, 258 Wis. 466, 46 
N.W.2d 198 (1951). 

* State v. Coates, 262 Wis. 469, 55 N.W.2d 353 (1952). 

% Estate of Teasdale, 261 Wis. 248, 52 N.W.2d 366 (1952). 

% Ibid. 

37 Will of Gudde, 260 Wis. 79, 49 N.W.2d 906 (1951). 

38 Bunde v. Badger Carpet Dyers, Inc., 262 Wis. 621, 55 N.W.2d 869 (1952). 

39 Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). 
ones _— v. Door County Mutual Ins. Co., 258 Wis. 95, 44 N.W.2d 915 

“! State v. Stehlek, 262 Wis. 642, 56 N.W.2d 514 (1953); State ez rel. Reuss v. 
Giessel, 260 Wis. 524, 51 N.W.2d 547 (1952); A B C Auto Sales, Inc. v. Marcus, 
255 Wis. 325, 38 N.W.2d 708 (1949); Business Brokers’ Ass’n v. McCauley, 255 
Wis. 5, 38 N.W.2d 8 (1949). 
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An individual acquiring real estate is presumed to know the law 
relating to taxation.‘ There is a statutory presumption that the 
insured’s failure to give notice prejudices the insurer.“* Under the 
Uniform Divorce Recognition Act, a person seeking a divorce in 
another jurisdiction is presumed to be domiciled in Wisconsin if he 
was a resident here twelve months prior to the commencement of 
the foreign divorce action and resumed residence within Wisconsin 
within eighteen months after his departure or always maintained a 
residence here.“ 


B. Regularity, Legality, Obedience to Law 

The presumption is that public officers do their duty,“ and par- 
ticularly that judges follow the law.** Extradition warrants,*’ search 
warrants,“ marriages lawfully solemnized*® and corporate deeds* 
are presumed to be regular and valid. A trial court acting without a 
jury is presumed to disregard improper evidence." 

Orders of the public service commission are presumed to be valid.* 
It is presumed that parties do not contemplate violating the law.™ 
A person has a right to assume that another will obey the law, and 
he can indulge in this presumption until it becomes apparent, or 
reasonably so, that the other person is disobeying a statutory enact- 
ment.® 

C. Innocence 

In a criminal case there is a presumption of innocence which re- 

mains with defendant throughout the trial and can only be overcome 





Devitt v. Milwaukee, 261 Wis. 276, 52 N.W.2d 872 (1952). 
a her — v. Western Casualty & Surety Co., 260 Wis. 34, 49 N.W.2d 911 

“ Wis. Strat. § 247.40 (1951), created by Wis. Laws 1949, c. 214. 

4 Milwaukee County v. Milwaukee Yacht Club, 259 Wis. 554, 49 N.W.2d 
899 (1951); State ex rel. Lawrence v. Burke, 253 Wis. 240, 33 N.W.2d 242 (1948). 

“ State v. Schlueter, 262 Wis. 602, 55 N.W.2d 878 (1952). 

47 State ex rel. Kohl v. Kubiak, 255 Wis. 186, 38 N.W.2d 499 (1949). 

48 State v. Mier, 254 Wis. 180, 35 N.W.2d 196 (1948). 

49 Estate of Campbell, 260 Wis. 625, 51 N.W.2d 709 (1952). 

50 Fontaine v. Brown County Motors, 251 Wis. 433, 29 N.W.2d 744 (1947). 

51 McCoy v. May, 255 Wis. 20, 38 N.W.2d 15 (1949). 

52 Madison Bus Co. v. Public Service Commission, 264 Wis. 12, 58 N.W.2d 
463 (1953). 

53 Standard Sewing Equipment Corp. v. Motor Specialty, 263 Wis. 467, 57 
N.W.2d 706 (1953). iid ¥ iia 

5% Hamm v. Miller, 256 Wis. 192, 40 N.W.2d 387 (1949); Foulkes v. Chicago, 
St. P., M. & O. R.R., 256 Wis. 146, 40 N.W.2d 507 (1949); Lang v. Chicago & 
N.W.R. Go., 256 Wis. 131, 40 N.W.2d 548 (1949). 


a 
i 
/ 
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by proof of his guilt beyond a reasonable doubt.* The same rule 
was applied to illegitimacy proceedings.” 


D. Negligence: Res Ipsa Loquitur 

Driving on the wrong side of the highway*’ and violation of a 
safety statute or a regulation®* raise presumptions of negligence. 
Seeing wires from the tail light bracket did not create an inference 
of fact that a tail light was burning at the time of the accident.®* 

The Wisconsin Supreme Court has not applied the res ipsa loquitur 
doctrine to automobile cases, realizing it is a principle easily abused, 
difficult to control and not necessary where there is evidence of 
negligence. But in Wisconsin Telephone Co. v. Matson," the court 
reviews the cases and observes that it has not held that the doctrine 
would not be applied in automobile cases. As a matter of fact it did 
hold the automobile driver negligent as a matter of law where the 
vehicle was shown to be under the management of defendant or his 
servant, and the accident was such as in the ordinary course of 
things would not happen had proper care been used. However, the 
doctrine of res ipsa loquitur is not applicable when the alleged tort- 
feasor does not have exclusive control of the instrumentality causing 
the injury, or when the accident might have happened without any 
negligence on the part of the actor. 


E. Due Care 


It is presumed that the operator of a motor vehicle was exercising 
due care, but this presumption is rebuttable and disappears upon the 
introduction of any evidence showing negligence. The presumption 
is not evidence. It is simply a procedural rule relieving the party 





% State v. Clack, 257 Wis. 167, 42 N.W.2d 491 (1950); Pleau v. State, 259 
Wis. 105, 47 N.W.2d 330 (1951). See also State v. Raines, 253 Wis. 143, 33 N.W. 
2d 266 (1948), yr taprten. improper but not prejudicial comment as to the accused’s 
failure to take the stand. 

* Timm v. State, 262 Wis. 162, 54 N.W.2d 46 (1952). 

5? Kempfer v. Bois, 255 Wis. 312, 38 N.W.2d 483 (1949). 

Parr v. Douglas, 253 Wis. 311, 34 N.W.2d 229 (1948). 

8° Tbid. 

* Churchill v. Brock, 264 Wis. 23, 58 N.W.2d 290 (1953), doctrine held not 
applicable since skidding of automobile may occur without fault; Masanz v. 

armers Mutual Automobile Ins. Co., 256 Wis. 222, 40 N.W.2d 391 (1949), 
which refused to apply the doctrine when plaintiff’s host drove through a T 
intersection. 

*1 256 Wis. 304, 41 N.W.2d 268 (1950). 

* DuBois v. DeBauche, 262 Wis. 32, 53 N.W.2d 628 eee, propping of of — 

ball from top of locker; Rucktenwald v. Chicago, M., 

is. 611, 53 N.W.2d 714 (1952), ay ing of on ae org car a. a — ‘Sisto 

Implement Dealers Mut. Fire Ins Co. v. Golden, 257 Wis. 532, .W.2d 


264 (1950), starting fire by hitting « comenute wih chisel and hammer. 
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from going forward with any evidence. If there is any evidence of 
negligence to rebut the presumption of due care, an instruction as 
to the presumption should not be given to the jury.“ The general 
experience of mankind hardly warrants the presumption that either 
of two actors was acting under a stronger desire to continue life 
than the other or that the deceased was more careful than the sur- 


vivor.® 
F. Undue Influence, Malice, Intent 


Undue influence cannot be presumed from conjecture or suspicion. 
Intent may be presumed from the criminality of the act itself.” 
Malice may be presumed where the act itself is wrongful,®* or from 
a want of probable cause.® 

G. Services 


The rule is well settled in Wisconsin that when near relatives by 
blood or marriage reside together as a common family and one ren- 
ders services to another and such other furnishes him room, board, 
lodging and other necessaries, a presumption arises that neither party 
intended to receive or pay compensation for services rendered on the 
one hand or for necessaries and comforts furnished on the other. To 
overcome this presumption there must be a showing of an express 
contract by direct or positive evidence or by proof of unequivocal 
facts and circumstances equivalent to direct and positive proof of 
an express contract.”° In view of the clear and definite rules ex- 
pounded by the court, the multiplicity of cases on the subject makes 
one wonder why lawyers persist so tenaciously in reviving the ques- 
tion at every term of the court. 


63 Maxwell v. Fink, 264 Wis. 106, 58 N.W.2d 415 (1953); Umnus v. Wisconsin 
Public Service Co 1s 260 Wis. 433, 51 N.W.2d 42 (1952); Prunty v. Vandenberg, 
257 Wis. 469, 44 N.W.2d 246 (1950); Fiedler v. Ka , 255 Wis. 559, 39 N.W.2d 
682 (1949), a leading case; Carlsen v. Hardware at 4 Co., 255 Wis. 
407, 39 N.W.2d 442 1949); Parr v. Douglas, 253 Wis. ‘Sil, oan 2d 299 (1948). 

* Carr v. Chicago & N. W. R. Co., 257 Wis. 315, 43 N. W. 2d 461 (1950); Fiedler 

v. Kapsa, 255 Wis. 559, 39 N. W.2d 682 (1949). But see Maxwell v. Fink, 264 
Wis. 106, 58 N.W.2d 415 (1953), where there is a statement that the trial court 
properly ‘instructed the j jury as to this presumption, despite the fact that there 
was evidence of negligence. 

5 Fiedler v. Kapsa, 255 Wis. 559, 39 N.W.2d 682 (1949). 

% Estate of Svendso, 257 Wis. 335, 43 N.W.2d 343 (1950); Estate of Feeley, 
253 Wis. 204, 33 N.W.2d 139 (1948). 

67 State v. ‘Johnson, 261 Wis. 77, 51 N.W.2d 491 (1952); State v. Grengs, 253 
Wis. 248, 33 N.W.2d 248 (1948 ). 

68 Paulson v. Scott, 260 Wis. 141, 50 N.W.2d 376 (1951). 

6° Elmer v. Chicago & N. W. Ry., 257 Wis. 228, 43 N.W.2d 244 (1950). 

70 Estate of Beilke, 263 Wis. 372, 57 N.W.2d 402 (1953); Estate of Tulloc 
260 Wis. 378, 50 N.W.2d 671 (1952): Estate of Marotz, 260 Wis. 155, 50 N. Wad 
472 (1951); Estate of Engels, 259 Wis. 62, 47 N.W.2d 335 (1951); Estate of 
Zeimet, 259 Wis. 619, 49 LW. 2d 924 (1951). 
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Where a stated sum has been regularly paid for services during 
decedent’s lifetime, such payments are presumed to be in full satisfac- 
tion, unless it is shown that the decedent expressly agreed to make 
additional payments.” 

A “holding over’’ under a contract of employment for a certain 
term raises a presumption that the same compensation would be 
continued.”* 

H. Sundry Presumptions 


Consideration is presumed in a contract under seal.” It is pre- 
sumed that a person to whom an instrument in blank is delivered 
has authority to complete the instrument.” The possession of a deed 
by the grantee raises a presumption of delivery.” A compromise and 
settlement, duly executed and sicned, is presumed valid and can 
only be overcome by clear, satisfactory and convincing evidence.” 
A petition for annexation or withdrawal, signed by an elector, is 
presumed genuine.”’ 

Possession raises a@ presumption of ownership.7* When there has 
been an adverse possession of improved land for twenty years, a 
presumption of title is raised.” 

There is a legal presumption in favor of mental capacity and san- 
ity®* and against suicide.* 

There is a presumption against intestacy.** The fact that a will 
cannot be found after the testator’s death, although it was in his 
possession during his lifetime, raises a presumption that he destroyed 
it with the intent to revoke it.** The presumption of legitimacy will 
be discussed under competency of witnesses. 


11 Estate of Del Marcelle, 259 Wis. 47, 47 N.W.2d 341 (1951); Estate of Ben- 
gon, 251 Wis. 226, 29 N.W.2d 48 (1947). 

7 Meyers v. Wells, 252 Wis. 352, 31 N.W.2d 512 (1948). 

73 Jacobi v. Cielinski, 262 Wis. 100, 53 N.W.2d 718 (1952). 

™ Sphatt v. Roth, 253 Wis. 339, 34 N.W.2d 222 (1948). 

% Herzing v. Hess, 263 Wis. 617, 58 N.W.2d 430 (1953). 

7 Jandrt v. Milwaukee Auto Ins. Co., 255 Wis. 618, 39 N.W.2d 698 (1949). 

77 Blooming Grove v. Madison, 253 Wis. 215, 33 N.W.2d 312 (1948). 

78 Estate of Bean, 261 Wis. 26, 51 N.W.2d 555 (1952); Shannon v. Hoffman, 
256 Wis. 593, 42 N.W.2d 268 (1950). 

7 Christenson v. Wikan, 254 Wis. 141, 35 N.W.2d 329 (1948); Malinowski v. 
Elliott, 254 Wis. 81, 35 = W.2d 331 (1948). See also Peterson v. Lake Superior 
District Power Co., 255 Wis. 584, 39 N.W.2d 706 (1949). 

80 Estate of Bauer 264 Wis. 556, 59 N.W.2d 481 (1953); Estate of Bickner 
259 Win, 425, 49 N.W.2d 404 (1951); Will of Szperka, 254 Wis. 153, 35 N.W.2d 

81 A. O. Smith Corp. v. Industrial Commission, 264 Wis. 510, 59 N.W.2d 471 
(1953), ag the presum: 7% was held rebutted under the evidence; Garlock 
v. Chicago, M., St. P. & P. R. R., 252 Wis. 269, 31 N.W.2d 582 (1948). 





8 Will of Nielsen, 256 Wis. 521, 41 N.W.2d 369 (1950). 
% Estate of Lambert, 252 Wis. 117, 31 N.W.2d 163 (1948). 
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Presumptions as to continuity of employment under the Work- 
men’s Compensation Act* and as to a person’s being an employee 
rather than an independent contractor® were considered in several 


cases. 
Vv 


BuRDEN OF ProoF: WEIGHT 
A. Degree of Proof, Civil Cases 


The case of Bengston v. Estes® stabilizes the present standards as 
to the required proof in civil cases. The court reaffirms the following 
rules: 

(1) In ordinary civil actions the jury must be satisfied to a reason- 
able certainty by a fair preponderance of the evidence. 

(2) In actions involving fraud and penalties the jury must be 
satisfied to a reasonable certainty by a clear and convincing pre- 
ponderance of the evidence. Of course, the weight to be given to 
evidence, if relevant, is a question of judgment for the trier of fact.*” 
An instruction that plaintiff must show facts ‘‘by a clear preponder- 
ance of the evidence’ was unduly favorable to the defendant. ** 

The law does not require every fact and circumstance to be proved 
by direct and positive evidence. Circumstantial evidence alone may 
authorize a finding.*®® 

One attacking a statute as unconstitutional has the burden of 
overcoming the presumption of constitutionality.* 

Adultery in a divorce case must be proved by a “‘clear and satis- 
factory preponderance”’ of the evidence.*! Fraud and undue influence 
must be established by clear, convincing and satisfactory evidence.” 





* Andreski v. Industrial Commission, 261 Wis. 234, 52 N.W.2d 135 (1952); 
Hansen v. Industrial Commission, 258 Wis. 623, 46 N.W.2d 754 (1951); Arm 
strong v. Industrial Commission, 254 Wis. 174, 35 N W.2d 212 (1948). 

8 Conrad v. Industrial Commission, 254 Wis. 574, 37 N.W.2d 60 (1949). 

% 260 Wis. 595, 51 N.W.2d 539 (1952). 

( be ~ a Bay-Wausau Lines, Inc. v. Mangel, 257 Wis. 92, 42 N.W.2d 493 
1950 

88 Schulz v. Chicago, M., St. P. & P. R. R., 260 Wis. 541, 51 N.W.2d 542 (1952). 

( bes oped v. Standard Gateway Theater, Inc., 259 Wis. 333, 48 N.W.2d 505 
1951 

% State v. Stehlek, 262 Wis. 642, 56 N.W.2d 514 (1953); A B C Auto Sales, 
Inc. v. Marcus, 255 Wis. 3 325, 38 N.W.2d 708 (1949). 

" Ermis v. Ermis, 255 Wis. 339, 38 N.W.2d 485 (1949). 

#2 Eiden v. Hovde, 260 Wis. 573, 51 N.W.2d 531 (1952); Cox v. Cox, 259 Wis. 
259, 48 N.W.2d 508 (1951); Will of Dobson, 258 Wis. 587, 46 N.W.2d 758 (1951); 
Estate of of Svendso, 257 Wis. 335, 43 N.W. 2d 343 (1950); Dobbin v. mSere 
Wis. 290, 35 N.W.2d 915 (1949); Estate of Feeley, 253 Wis. 204, 33 N.W.2d 
139 (1948); MeGeoch Building Co. v. Dick & Reuteman Co., 253 Wis. 166, 33 
N.W.2d 252, 33 N.W.2d 864 (1948). 
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A parol trust requires clear and convincing evidence. Clear, con- 
vincing and satisfactory evidence is imperative to reform a written 
instrument in equity.** A settlement once made is not to be set aside 
except upon the clearest and most positive proof of fraud or mis- 
take. One raising a question as to a testator’s mental capacity or 
sanity has the burden of proving his contentions by clear, convinc- 
ing and satisfactory evidence. 


B. Burden of Proof, Civil Cases 


One who seeks to establish a lost instrument has the burden of 
proof.* In an alienation of affections suit by the husband, the burden 
of proof is on him.** The burden of proving self-defense is on the 
party asserting it.** An applicant for citizenship has the burden of 
proving his qualifications.’°° One claiming a gift,’ ownership,’ 
credits and offsets,’ necessity for a sale in partition proceedings,’ 
policy defense,’ coverage even though no timely notice has been 
given,’ title against an established adverse possessor,! and com- 
pensation for services'®* has the burden of proving the facts necessary 
to establish his claim. 

Ordinarily, one claiming a right to recover under the Workmen’s 
Compensation Act has the burden of proving the necessary facts,!°* 
although he may be aided in some instances by the presumption of 





88 Swazee v. Lee, 259 Wis. 136, 47 N.W.2d 733 (1951). 

™ LaRosa v. Hess, 258 Wis. 557, 46 N.W.2d 737 (1951); Jandrt v. Milwaukee 
Auto Ins. Co., 255 Wis. 618, 39 N.W.2d 698 (1949); Pouwels v. Cheesemakers 
Mut. Casualty Co., 255 Wis. 101, 37 N.W.2d 869 (1949); Kadow v. Aluminum 
Specialty Co., 253 Wis. 76, 33 N.W.2d 236 (1948). 

% Benz v. Zobel, 255 Wis. 542, 39 N.W.2d 713 (1949). 

% Estate of Bauer, 264 Wis. 556, 59 N.W.2d 481 (1953); Estate of Bickner 
259 Wis. 426, 49 N.W.2d 404 (1951); Will of Williams, 256 Wis. 338, 41 N.W. 

*7 Lentz v. Lentz, 254 Wis. 19, 35 N.W.2d 199 (1948). 

%§ Paulson v. Scott, 260 Wis. 141, 50 N.W.2d 376 (1951). 

%° Mossak v. Pfost, 258 Wis. 73, 44 N.W.2d 922 (1950). 

100 Petition of Knuth, 253 Wis. 381, 34 N.W.2d 273 (1948). 

12 Shannon v. Hoffman, 256 Wis. 593, 42 N.W.2d 268 (1950). 

10 Estate of Bean, 261 Wis. 26, 51 N.W.2d 555 (1952). 

103 Haueter v. Budlow, 256 Wis. 561, 42 N.W.2d 261 (1950). 

1 White v. Tillotson, 256 Wis. 574, 42 N.W.2d 283 (1950). 

1% Stohlman v. State Farm Mut. Automobile Ins. Co., 262 Wis. 157, 54 N.W.2d 


53 (1952). 
wae v. Western Casualty & Surety Co., 260 Wis. 34, 49 N.W.2d 911 
107 Malinowski v. Elliott, 254 Wis. 81, 35 N.W.2d 331 (1948). See also Tarman 
v. Birchbauer, 257 Wis. 1, 42 N.W.2d 158 (1950). 
108 Piehl v. Marino, 254 Wis. 538, 36 N.W.2d 694 (1949). 
109 McCune v. Industrial Commission, 260 Wis. 499, 50 N.W.2d 683 (1952); 
Hinch v. Industrial Commission, 260 Wis. 47, 49 N.W.2d 714 (1951); Dentice v. 
Industrial Commission, 254 Wis. 159, 35 N.W.2d 218 (1948). 
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continuity of employment.'!° Likewise, one asserting violation of the 
Safe Place Statute or safety regulations must make out his case." 

Of course, a guest has the burden of proving the negligence of a 
host and of a third party."* An operator on the wrong side of the 
road must overcome the inference of negligence against him."* Where 
plaintiff’s administrator claimed that B and not his intestate was 
driving the car, the burden of proof was on the estate.’ The burden 
of proof as to contributory negligence is on the party asserting it."5 

The presumption of due care simply operates te relieve a party 
from going forward with the evidence and serves the purpose of a 
prima facie case until the other party brings forth evidence of negli- 
gence. The presumption is a procedural device shifting the burden 
of going forward with the evidence to the party alleging negligence. 
It affects the burden of persuasion only in the absence of rebuttal 
testimony." If the res ipsa loquitur doctrine is inapplicable, plaintiff 
still has the burden of proving defendant’s negligence."”? One claim- 
ing that a collision occurred in a residential district due to defendant’s 
negligence had the burden of proof on this point."® 

The burden of proof on the issue of insanity or incompetency is 
on the one relying on such mental incapacity." 


C. Evaluation of Evidence 


Purely negative evidence is not enough to raise an issue, but 
testimony negative in form but positive in substance has probative 
value, where the witness testifying was in a position where he could 
see, where his senses were directed to ascertaining whether the ques- 
tioned fact existed, and where he affirms that the fact did not exist.!2° 





110 Andreski v. Industrial Commission, 261 Wis. 234, 52 N.W.2d 136 (1952); 
Armstrong v. Industrial Commission, 254 Wis. 174, 35 35 NT W.2d 212 (1948). 

111 Hipke v. Industrial Commission, 261 Wis. 226, 52 N.W.2d 401 pire 

112 Stik] v. Williams, 261 Wis. 426, 53 N.W.2d 440 (1952). 

18 Kempfer v. Bois, 255 Wis. 312, 38 N.W.2d 483 (1949). 

14 Bauch v. State Farm Mut. Automobile Ins. Co., 251 Wis. 489, 29 N.W.2d 
494 (1947). 

15 Carr v. Chicago & N. W a Ae, 257 Lire a 43 N.W.2d 461 (1950); Parr 
v. Douglas, 253 Wis. 311, 34 N.W.2d 229 

116 Maxwell v. Fink, 264 Wis. 106, 58 ¥ W. =a 415 (1953); Fiedler v. Kapsa, 
255 Wis. 559, 39 N.W. 2d 682 (1949); Umnus v. Wisconsin Public Service Corp., 
260 Wis. 433, 51 N.W.2d 42 (1952). 

117 DuBois v. DeBauche, 262 Wis. 32, 53 N.W.2d 628 (1952); oe 
Dealers Mut. Fire Ins. Co. v. Golden, 257 Wis. 532, 44 N.W.2d 264 (1950). 

118 Ellison v. National Casualty Co., 254 Wis. 117, 35 N.W.2d 300 (1948). 

119 Estate of Bickner, 259 Wis. 425, 49 N.W.2d 404 (1951). 

120 Rambow v. Wilkins, 264 Wis. 76, 58 N.W.2d 517 (1953); Green Bay-Wausau 
Lines, Inc. v. Mangel, 257 Wis. 92, 42 N.W.2d 493 (1950). 
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Testimony of disinterested and unimpeached witnesses on sub- 
jects like measurements and distances, based on memory or casual 
observation, must yield to that which is based on actual measure- 
ments.! 

Several cases have reiterated the traditional rule that physical 
facts may at times speak so directly of the actual situation that they 
may overcome human testimony.!”” 


D. Criminal Cases 


In a criminal case the state must prove defendant guilty beyond a 
reasonable doubt,!* although this strict standard is not a gauge in 
hearings on preliminary examinations.’ The establishment of guilt 
beyond a reasonable doubt must be to the satisfaction of the jury 
alone and not to the satisfaction of the judge and the jury.’ 

The state’s burden can be met with circumstantial evidence.’* 
Even under the criminal laws the defendant may have certain bur- 
dens. Under the Unfair Sales Act}?’ selling an article or commodity 
below cost establishes a prima facie case of violation and shifts to 
the defendant the burden of going forward with the evidence to 
prove lack of intent to use unfair trade methods.'** In extradition 
cases, when a proper warrant is produced the burden is on the de- 
fendant to prove that he is not a fugitive.’*® In a prosecution for 
perjury before the grand jury, where the foreman testified as to the 
ultimate fact of defendant’s being sworn, the burden of showing 
that formalities of a legally recognized oath were lacking shifted to 


the accused.*° 
It is not necessary in Wisconsin to establish the corpus delicti 


121 Jacobson v. Milwaukee, 262 Wis. 256, 55 N.W.2d 1 (1952). 

122 Strnad v. Co-operative Insurance Mutual, 256 Wis. 261, 40 N.W.2d 552 
(1949); McCarthy v. Thompson, 256 Wis. 113, 40 N.W.2d 560 (1949); Nitka v. 
Van ‘amp, 256 Wis. 119, 40 N.W.2d 570 (1949); Bauch v. State Farm Mut. 
Auto. Ins. Co., 251 Wis. 489, 29 N.W.2d 494 (1947). 

123 Bengston v. Estes, 260 Wis. 595, 51 N.W.2d 539 (1952); State v. Clack 
257 Wis. 167, 42 N.W.2d 491 (1950); Pleau v. State, 259 Wis. 105, 47 N.W.2d 
330 (1951); State v. Garbe, 256 Wis. 86, 39 N.W.2d 743 (1949); State v. Bishop, 
255 Wis. 416, 39 N.W.2d 399 (1949), illegitimacy proceeding. 

1% State ex rel. Marachowsk Kerl, 258 Wis. 309, 45 N.W.2d 668 (1951); 
Baryenbruch v. State ez rel. > Bal 256 Wis. 90, 39 N. W.2d 911 (1949). 





125 State v. Johnson, 261 Wis. 77, 51 N.W.2d 491 (1952); State v. Hanks, 252 
Wis. 414, 31 N.W.2d 596 (1948). 

18 State v. Wrosch, 262 Wis. 104, 53 N.W.2d 779 (1952). 

187 Wis. Stat. § 100.30 (1951). 

128 State v. Ross, 259 Wis. 379, 48 N.W.2d 460 (1951). 

129 State ex rel. Kohl v. Kubiak, 255 Wis. 186, 38 N.W.2d 499 (1949). 

130 State v. Jensen, 262 Wis. 464, 55 N.W.2d 377 (1952). 
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independently of the facts stated in the accused’s confessions or 
admissions.'*! 


VI 
RELEVANCY, MATERIALITY AND COMPETENCY 


A. General Principles 


The admission of a fact dispenses with proof thereof.!*? In criminal 
cases venue may be proved by direct or circumstantial evidence.'* 
Entrapment is a defense and evidence thereof is admissible on the 
trial.!** In extradition proceedings the guilt or innocence of the ac- 
cused is immaterial. Proof of motive does not establish guilt, nor 
want of it establish innocence.* On a charge of negligent homicide 
involving intoxication, testimony as to accused’s speed and manner 
of driving one and one-half miles before the accident was relevant 
where the witness continued to observe the same conditions up to 
the point of the accident.'*” 

Under a notice of alibi stating that defendant was at place A at 
the time of the commission of the crime, evidence that the accused 
was actually at place B was not competent.'** 

Many civil cases dealing with this general subject were adjudicated. 
That defendant’s agent came to see plaintiff in a Cadillac was ir- 
relevant.'*® The financial condition of a defendant at the time of 
the trial may be proved in a breach of promise suit.4° 

In answering issues as to relevancy, the question is: Is there a 
logical or rational connection between the fact sought to be proved 
and the matter of fact in issue? Remoteness in time, unless too great, 
does not of itself make evidence irrelevant. On the issue of intoxica- 
tion, the defendant’s manner of driving five or six miles and 15 to 20 
minutes before the accident met the tests of relevancy and materi- 
ality.“ 





131 Potman v. State, 259 Wis. 234, 47 N.W.2d 884 (1951). 

182 State v. Meyer, 258 pend 536, 46 N.W.2d 341 (1951); State v. Adams, 257 
Wis. 433, 43 N.W.2d 446 (1950 

133 State v. Coates, 262 Wis. 469, 55 N.W.2d 353 (1952). 

14 State ex rel. Kowaleski v. Kubiak, 256 Wis. 518, 41 N.W.2d 605 (1950). 

1% State ex rel. Kojis v. Barczak, 264 Wis. 136, 58 N.W.2d 420 (1953). 

18 State v. Janasky, 258 Wis. 182, 45 N.W.2d 78 (1950). 

187 State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952). See also State v. Schmack, 
264 Wis. 333, 58 N. 'W.2d 668 (1953), involving somewhat similar testimony. 

1388 State v. Kopacka, 261 Wis. 70, 51 N.W.2d 495 (1952). 

189 Brenneman v. Reddick, 263 Wis. 454, 57 N.W.2d 718 (1953). 

40 Dettmer v. Swanson, 255 Wis. 368, 39 N.W.2d 351 (1949). 

441 Shapiro v. Klinker, 257 Wis. 622, 44 N.W.2d 622 (1950). 
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Failure to allege negligence as to sounding a horn precludes proof 
thereof.“ Under an allegation that a pilot had failed to operate his 
airplane so as to gain sufficient height, evidence with respect to the 
position of the flaps at the take-off was admissible.’ 

The fact that the host had no driver’s license was relevant to 
establish the host’s lack of experience and the guest’s knowledge of 
it, although such lack of a driver’s license is not ordinarily ma- 
terial.“ 

Evidence in relation to skid marks at the scene of an accident is 
properly admitted.“ The condition of mind and the state of nerves 
of a driver, as affected by intoxicating liquor, are relevant and ma- 
terial.” Since the plaintiff’s doctor treated her immediately after 
the accident, a question whether it was before or after suit was 
immaterial.’** It was held error to receive testimony as to orders 
of the industrial commission before a determination whether the 
Safe Place Statute applied to the operations in issue.'** 

In an alienation of affections suit, the behavior of the plaintiff’s 
wife and the defendant after the wife’s divorce, was admissible to 
explain conduct of the defendant prior to the divorce where the 
conduct was continuous in nature. If, in a divorce proceeding, 
there is a finding that Party A was fit to have custody of children, 
on a subsequent request for change in custody evidence as to that 
person’s fitness prior to the adjudication is incompetent. The rule 
is otherwise where there has been a previous finding of unfitness." 

Evidence that plaintiff violated OPA regulations with respect to 
a contract subject thereto was relevant."** Under a clause making 
no warranty as to fitness, evidence that the subject of the contract 
was worthless was immaterial.“* One claiming his employer’s busi- 
ness increased because of his skill placed his prior job experience in 

42 Cook v. Wisconsin Telephone Co., 263 Wis. 56, 56 N.W.2d 494 (1953). 

43 Maxwell v. Fink, 264 Wis. 106, 58 N.W.2d 415 (1953). 

4 London & Lancashire Ind. Co. v. Phoenix Indemnity Co., 263 Wis. 171, 56 
N.W.2d 777 (1953). 

145 Held v. Draeger, 260 Wis. 70, 49 N.W.2d 750 (1951): 

46 Beyer v. Schuett, 263 Wis. 498, 57 N.W.2d 701 (1953). 

47 Peurala v. Hurley, 258 Wis. 592, 46 N.W.2d 855 (1951). 

48 Rasmussen v. Metropolitan Casualty Ins. Co., 264 Wis. 432, 59 N.W.2d 
457 (1953). 

49 Haefner v. Batz Seed Farms, Inc., 255 Wis. 438, 39 N.W.2d 386 (1949). 

160 Paulson v. Scott, 260 Wis. 141, 50 N.W.2d 376 (1951). 

181 Hill v. Hill, 257 Wis. 388, 43 N.W.2d 455 (1950); Lewis v. Lewis, 252 Wis. 
576, 32 N.W.2d 227 (1948); Wall v. Wall, 252 Wis. 339, 31 N.W.2d 527 (1948). 

462 Perma-Stone Corp. v. Merkel, 255 Wis. 565, 39 N.W.2d 730 (1949). 
a. v. Westfield Milling & Electric Light Co., 263 Wis. 580, 58 N.W.2d 
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issue.“ Income tax returns of plaintiff, offered to prove a partner- 
ship, were rendered irrelevant where no partnership did in fact 
exist.’ 

In a proceeding to confirm a sale on foreclosure of a mechanics’ 
lien, the court should have received evidence as to the market value 
of the property." Prior, remote transactions not connected to the 
issues of the case are immaterial.'*” 

While an acknowledgment in a conditional sales contract as to 
the receipt of goods effects an estoppel to claim otherwise as to third 
persons acquiring such contract, evidence showing that the third 
person acquiring such contract did not act in good faith and did not 
exercise due diligence was admissible.“* The motives or objectives 
of a party in fixing the terms of a contract are ordinarily immaterial 
and cannot be supplied by parol evidence.'** 


B. Character and Prior Convictions 


A reference in a confession to another collateral crime was held 
not prejudicial in view of other evidence damaging the accused’s 
character and in view of clear evidence of her guilt.'* 

As a general rule in a criminal case, it is improper to prove one 
crime by proving another disconnected crime. There are exceptions 
to the rule, but evidence of arrests upon other criminal charges, to 
show defendant’s experience or lack of it with the law, does not come 
within any proper exception.'*! In sex cases evidence of similar acts 
of unlawful conduct between the defendant and the prosecuting 
witness is admissible.'*? 

When under the Repeater Law an enhanced punishment for the 
crime charged is in order, and such prior conviction is alleged in the 
criminal pleading, the state may as part of its case prove such con- 
viction before the jury if the defendant does not admit the prior 
conviction. But if the defendant admits the prior conviction, it is 
error to introduce evidence thereof.’ The court’s present restate- 
ment of the rule is fundamentally sound. 





14 Conlin v. Agner, 256 Wis. 58, 39 N.W.2d 738 (1949). 

16 Kuenzi v. Radloff, 253 Wis. 575, 34 N.W.2d 798 (1948). 

18 Anthony Grignano Co. v. Gooch, 259 Wis. 138, 47 N.W.2d 895 (1951). 

1857 Will of Schultz, 254 Wis. 490, 36 N.W.2d 698 (1949). 

488 Thorp Finance Corp. v. Le Mire, 264 Wis. 220, 58 N.W.2d 641 (1953). 

168 Dunham v. Howard Industries, Inc., 253 Wis. 347, 34 N.W.2d 140 (1948). 

169 State v. Kuick, 252 Wis. 595, 32 N.W.2d 344 (1948). 

161 State v. Raether, 259 Wis. 391, 48 N.W.2d 483 (1951). 

16 State v. Mitchell, 253 Wis. 626, 34 N.W.2d 661 (1948). 

163 State v. Meyer, 258 Wis. 326, 46 N.W.2d 341 (1951), J. J. Gehl and Hughes 
dissenting. See Wis. Start. § 359.12 (1951). 
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In an abortion case, defendant’s statement in reference to the 
death of victim, ‘‘sometimes it happens,’’ was held to be an admission 
against interest showing knowledge and experience in such matters.’ 


C. Evidence Wrongfully Obtained 

Evidence does not become irrelevant or immaterial or lose its 
probative value by reason of its being illegally obtained, although 
it may be suppressed on timely, proper application and proof.'* 
Where a search is made as an incident of a lawful arrest,’ with con- 
sent,’*’ or pursuant to a lawful search warrant,’** evidence obtained 
as a result of such search is admissible. When an arrest is valid and 
a search is an incident thereto, it may cover the person and may 
extend beyond the person to property within his immediate presence, 
control and surroundings. Of course, if the search and seizure is 
unlawful, evidence relating to such search is inadmissible,!”° provided 
there is a timely motion to suppress.!”! 


D. Repairs, Custom, Customary Methods 


Under the Safe Place Statute evidence of alterations after the 
accident can be considered by the trier of facts, but it is only evidence 
to be considered with other facts.!”? Does the court mean to apply 
this rule only to “safe place” cases or does it mean to deviate from 
the long-recognized rule that subsequent repairs or improvements 
are not competent to prove negligence? In the same case the court 
permitted defendant’s superintendent to testify that the method used 
in filling the pits was standard practice in the industry. Furthermore, 
periodic favorable inspections of defendant’s plant by the industrial 
commission were considered relevant. 

Evidence of custom and usage as to driving on the left side of 





14 State v. Ketchum, 263 Wis. 82, 56 N.W.2d 531 (1953). 

1% Hartman v. Hartman, 253 Wis. 389, 34 N.W.2d 137 (1948). 

™ State v. Phillips, 262 Wis. 303, 55 N.W.2d 384 (1952); State ex ~* kn on 
v. Kubiak, 257 Wis. 159, 42 N. W.2d 496 (1950); State v. Flanagan, 25 
517, 29 N. W.2d 771 (1947). 

487 State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952), urine sample; Potman 
v. State, 259 Wis. 234, 47 N.W. 2d 884 (1951), consent of bailee of defendant’s 
automobile; State ex rel. Tessler v. Kubiak, 257 Wis. 159, 42 N.W.2d 496 (1950); 
Hartman v. Hartman, 253 Wis. 389, 34 N. W.2d 137 (1948). 

18 State v. Harris, 256 Wis. 93, 39 N.W.2d 912 (1949). 

16° State v. Phillips, 262 Wis. 303, 55 N.W.2d 384 (1952). 

170 State v. Cox, 258 Wis. 162, 45 N.W.2d 100 (1950); State v. Mier, 254 Wis. 
180, 35 N.W.2d 196 (1948); State v. Gibbs, 252 Wis. 227, 31 N.W.2d 143 (1948). 

11 Potman v. State, 259 Wis. 234, 47 N.W.2d 884 (1951). See also Wis. Srar. 
§§ 355.09 (3)(4)(5), 363.025 (1951). 

12 Hipke v. Industrial Commission, 261 Wis. 226, 52 N.W.2d 401 (1952). 
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a highway actually open to the public was inadmissible because in 
contravention of the law.!” 

To estop an insurance company from relying on a forfeiture for 
non-payment of a premium, evidence of an agent’s customary prac- 
tice of accepting premiums after the grace period was material.” 
Usage and custom as part of a contract must be established by clear 
and positive evidence.'”* 


E. Similar Transactions and Experiments 


That plaintiffs’ deceased son to their knowledge on other occasions 
played:in a-driveway frequented by trucks, where he was fatally 
injured, was admissible on the question of the parents’ contributory 
negligence. An offer by a witness who sat in a cab of the same make 
of truck to prove that defendant-driver could not have seen the 
child as claimed was properly rejected in the absence of any’ show- 
ing as to physical similarities of the trucks and the drivers.'”* 

An experiment may be admitted by the court, where the party 
offering the experiment has established similarity of the essential 
factors. Likewise, the experience of other farmers with respect to 
the tainted feed in issue was held admissible where conditions of 
substantial similarity were shown.!”" 


VII 
Tue Hearsay RULE AND ITS EXCEPTIONS 


A. Hearsay Generally 


Extrajudicial declarations of third persons not called as witnesses 
are generally regarded as hearsay.!7* However, Johnson v. State'7® 
illustrates the nebulous line of demarcation which may exist under 
certain circumstances between hearsay and non-hearsay declarations. 





173 Stephens v. Cutsforth, 256 Wis. 256, 40 N.W.2d 389 (1949). 

1% Harms v. John Hancock Mutual Life Ins. Co., 253 Wis. 448, 34 N.W.2d 
687 (1948). 
ogee Heat Treating Co. v. Memco, Inc., 252 Wis. 16, 30 N.W.2d 228 

176 Reber v. Hanson, 260 Wis. 632, 51 N.W.2d 505 (1952). 

117 McAleavy v. Lowe, 259 Wis. 463, 49 N.W.2d 487 (1951). 

178 Wisconsin Telephone Co. v. Industrial Commission, 263 Wis. 380, 57 
N.W.2d 334 (1953); State v. Pickett, 259 Wis. 593, 49 N.W.2d 712 (1951); State 
v. Mier, 254 Wis. 180, 35 N.W.2d 196 (1948); Fox Wisconsin Theatres, inc. v. 
City of Waukesha, 253 Wis. 452, 34 N.W.2d 783 (1948); Todorovich v. Kin- 
nickinnic Federal Savings & Loan Ass’n, 253 Wis. 44, 33 N.W.2d 171 (1948); 
Buschman v. Olson, 251 Wis. 635, 30 N.W.2d 252 (1947). 

179 254 Wis. 320, 36 N.W.2d 86 (1949). 
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There a police officer was allowed to testify that he took the sex 
victim to a police lineup, lifted him up to a one-way glass window, 
and the boy pointed out defendant as the molester. The court held 
that the officer’s testimony was not hearsay because he was testifying 
as to what he saw and not what he heard. 

In Shannon v. Hoffman'®*® decedent-payee’s will, executed after 
the note was given to her, was admitted as an act showing a state 
of mind and intent not to part with the note. The instrument was 
admitted not to prove the content of the will but to prove the in- 
dependently relevant fact of intent. Likewise, portions of a tape 
recording of A’s statements were not hearsay where the sole purpose 
in introducing such evidence was to prove B’s response to such 
declarations.'*! Testimony of an engineer as to a mathematical cal- 
culation he made as to the cubic content of a barn of a certain size 
was not objectionable as hearsay.'*? 


B. Admissions 


An admission is substantive evidence in the case.’** An admission 
that a party drove on the wrong side of the road raised a prima facie 
case of negligence against him.'** Frequently, admissions of an ac- 
cused not amounting to a confession are received by the courts.'* 

Admissions and declarations of one co-conspirator are admissible 
against the others when made during the course of the conspiracy. 
A direction by an abortionist to the victim to come back if she did 
not feel good kept alive the conspiracy, so as to permit introduction 
of statements made by the victim to her sister.'** Evidence of admis- 
sions by silence on the part of an accused is to be received with 
caution. The question whether under all the circumstances a normal 
person would make a denial so that silence can be interpreted as an 
admission is for the jury.*” A party’s self-serving declaration in his 
own favor is not an admission which may be permitted in evidence.** 


189 256 Wis. 593, 42 N.W.2d 268 (1950). 

181 Paulson v. Scott, 260 Wis. 141, 50 N.W.2d 376 (1951). 

18 Widness v. Central States Fire Ins. Co., 259 Wis. 159, 47 N.W.2d 879 (1951). 

183 Frawley v. Kittel, 254 Wis. 432, 37 N.W.2d 57 (1949); Zeinemann v. Gasser, 
251 Wis. 238, 29 N.W.2d 49 (1947). 

i“ Zeinemanr v. Gasser, 251 Wis. 238, 29 N.W.2d 49 (1947). 

1% State v. Ketchum, 263 Wis. 82, 56 N.W.2d 531 (1953), admission showing 
knowledge of experience in other matters of similar nature; Potman v. State 
259 Wis. 234, 47 N.W.2d 884 (1951), admission that she never married and had 
illegitimate issue; State v. Hanks, 252 Wis. 414, 31 N.W.2d 596 (1947), admission 
that accused was under influence of liquor “to a certain extent.” 

1% State v. Adams, 257 Wis. 433, 43 N.W.2d 446 (1950). 

187 Gullickson v. State, 256 Wis. 407, 41 N.W.2d 291 (1950). 

188 Hall v. Walton, 253 Wis. 138, 33 N.W.2d 316 (1948). 
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When a declaration of a deceased guest was permitted as a declara- 

tion against interest, the testimonial trustworthiness of the declara- 

tion imparted credit to the balance of the declaration not against 

interest and hence the guest’s statement as a whole was held ad- 

missible.'** 

C. Confessions 


Wisconsin continues to follow its own rule as to confessions. The 
true test in Wisconsin is not whether a confession was voluntary or 
was induced by threats or promises or physical violence, but whether 
it is given under such circumstances as to be testimonially trust- 
worthy. The confessions in several important cases were held to 
meet such test.!® Wisconsin does not follow the federal rule that the 
retention of an accused in custody after the time during which he 
could have been arraigned in the normal progress of events invalidates 
the confession, if in fact it is trustworthy.'** Nor is the confession in- 
admissible because made while in custody or under arrest, if other- 
wise trustworthy.” 

If several defendants are tried together, the confession of one can 
be admitted as against that defendant, with instructions by the 
court to disregard it as to the others. The court recognizes this as 
the only practical solution to the problem.’ 


D. Former Testimony 
In illegitimacy proceedings: 


. .. If the mother is dead or becomes insane or cannot be found 
within the jurisdiction, the proceeding does not abate, but the 
child shall be substituted as complainant. The testimony of the 
mother taken at the preliminary hearing may in any such case 
be read in evidence, and in all cases it shall be read I in evidence 
if demanded by the defendant upon the trial. . 


Under Wis. Stat., Sec. 325.31 (1951) a witness who is in court 





189 Dillenberg v. Carroll, 259 Wis. 417, 49 N.W.2d 444 (1951). 
199 Potman v. State, 259 Wis. 234, 47 N. W.2d 884 (1951); State v. a 258 
Wis. 290, 45 N.W.2d "660, cert. denied, Babich v. State of Wisconsin, 341 U.S . 954 
(1951); Kiefer v. State, 258 Wis. 47, 44 N.W.2d 537 (1950); State v. Kuick, 252 
Wis. 595, 32 N.W.2d 344 (1947); State v. Francisco, 257 Wis. 247, 43 N.W.2d 
38 (1950); Gronowicz v. State, 355 Wis. 133, 37 N.W.2d 788 (1949). 
aa State v. Babich, 258 Wis. 290, 45 N.W. 2d 660, cert. denied, Babich v. State 
$s iene 341 U.S. 954 (1951); ’State v. Francisco, 257 Wis. 247, 43 N.W.2d 
1 State v. Babich, 258 Wis. 290, 45 N.W.2d 660, cert. denied, Babich v. State 
of Wisconsin, 341 U. 8. 954 (1951); "State v. Francisco, 257 Wis. 247, 43 N.W.2d 
38 (1950); Kiefer v. State, 258 Wis. 47, 44 N.W.2d 537 (1950). 
1% Gronowicz v. State, 255 Wis. 133, 37 N.W.2d 788 (1949). 
1% Wis. Srat. § 52.35, as created by Wis. Laws 1953, c. 31, 8. 29. 
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but refuses to testify is not ‘unavailable’ and under such circum- 
stances his former testimony may not be used, even though a hard- 
ship may result from his refusal to testify.’™ 


E. Res Gestae Declarations 


A statement by the plaintiff to a police officer was excluded under 
the res gestae doctrine, since it was not induced by the nervous 
excitement of the event.’ A self-serving letter written several days 
after the transaction in dispute was not spontaneous and made 
while subject to the nervous excitement of the principal event.’ 

Several cases dealing with declarations by an agent were considered 
by the court. After the accident, and after the injured plaintiff had 
been taken to the hospital, a corporation’s store manager made 
damaging statements to plaintiff’s wife while driving her to the 
hospital. It was held that such declarations were inadmissible be- 
cause not made within the scope of his employment and therefore 
not part of the res gestae.’** A statement made by defendant’s agent 
sometime after the accident or transaction was not a part of the res 
gestae as against defendant-employer or principal. It could be con- 
sidered an admission against the agent.'** 


VIII 


EXPERT TESTIMONY 


A. Competency of Experts 

A toxicologist was competent to testify as to the result of an 
autopsy performed on rats used in feeding experiments, over the 
objection that only a veterinarian was qualified.” The court in two 
cases, upon facts showing education, training, and experience, rec- 
ognized the competency of medical witnesses.” A Detroit osteopath 
was qualified to testify as to proper medical and surgical practice 
in Rhinelander, Wisconsin, since he practiced in communities in 





1% Pleau v. State, 255 Wis. 362, 38 N.W.2d 496 (1949). 

1% Pocquette v. Carpiaux, 261 Wis. 340, 52 N.W.2d 787 (1950). 

197 Krasno v. Brace, 259 Wis. 12, 47 N.W.2d 314 (1951). 

1% Klein v. Montgomery-Ward, 263 Wis. 317, 57 N.W.2d 188 (1953). 

199 Kurth v. Hauser, 262 Wis. 325, 55 N.W.2d 367 (1952); Uren v. Purity Dairy 
Co., 252 Wis. 446, 32 N.W.2d 615, 33 N.W.2d 213 (1948); Adams v. Quality 
Laundry & Dry Cleaners, 253 Wis. 334, 34 N.W.2d 148 (1948). 

200 McAleavy v. Lowe, 259 Wis. 463, 49 N.W.2d 487 (1951). 

201 Paepcke v. Sears, Roebuck & Co., 263 Wis. 290, 57 N.W.2d 352 (1953); 
Plainse v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 
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Michigan of a size similar to Rhinelander, the qualification of experts 
being generally a question for the trial court.? 

A general building contractor, also a defendant, was competent 
to testify as to the length of time in which plaintiff could have com- 
pleted a landscape job.?% 


B. Necessity 


A layman is not qualified to testify that another person has a 
venereal disease.2 When the subject matter is not within common 
knowledge of mankind, a necessity for expert testimony arises. That 
the leg gave way because of a previous condition,?% that on purely 
subjective symptoms there will be future pain and suffering,? and 
that the removal of teeth was necessary” can only be sustained on 
the basis of medical testimony. However, certain facts testified to 
by laymen with reference to work activities may justify the in- 
dustrial commission in finding that an atrophy oi the shoulder was 
due to such work.?® 


C. Basis 


When it appears that the assumed facts do not exist or are not 
proved,?°* or are contrary to the record,?!° an opinion based thereon 
must be disregarded. An opinion of a medical expert is acceptable 
only if the facts assumed in a hypothetical question are proved to a 
reasonable degree of certainty.2" 

The trial court’s restriction of an expert as to the basis for his 
opinion as to value was considered error, but not prejudicial in view 
of other testimony. The general rule in condemnation cases is that 
offers to purchase property are not receivable as evidence of market 
value.?!? 





302 Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). 
208 Coryell v. Bluett, 251 Wis. 458, 29 N.W.2d 741 (1947). 
2% Estate of Campbell, 260 Wis. 625, 51 N.W.2d 709 (1952). 
s10 Gee) Steel Tubes Co. v. Industrial Commission, 251 Wis. 495, 29 N.W.2d 
2% Diemel v. Weirich, 264 Wis. 265, 58 N.W.2d 651 (1952). 
207 Wisconsin Telephone Co. v. Industrial Commission, 263 Wis. 380, 57 
N.W.2d 334 (1953). 
sux Corp. v. Industrial Commission, 253 Wis. 618, 34 N.W.2d 
209 McGaw v. Wassman, 263 Wis. 486, 57 N.W.2d 920 (1953); Pressed Steel 
Tank Co. v. Industrial Commission, 255 Wis. 333, 38 N.W.2d 354 (1949). 
210 Dabareiner v. Weisflog, 253 Wis. 23, 33 N.W.2d 220 (1948). 
311 McGaw v. Wassman, 263 Wis. 486, 57 N.W.2d 920 (1953). 
783 (1948 ee Theatres, Inc. v. City of Waukesha, 253 Wis. 452, 34 N.W.2d 
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D. Blood Tests 


Wis. Stat., Sec. 166.105 (1951), relating to blood tests in ille- 
gitimacy cases, has been renumbered to Sec. 52.36 (1953) and clari- 
fied.2"3 

In 1949, the legislature created a statute providing for the use of 
a chemical analysis to determine intoxication.*"* The phrase ‘taken 
within two hours of the time of the arrest’’ was interpreted to mean 
within two hours before or two hours after the arrest.”> A suggestion 
by the court that “time of accident or offense’ be substituted for 
“time of arrest’’ has not been adopted to date. 


E. Weight 


While the court observes that the testimony of experts sometimes 
appears to be unreliable and inconsistent, it will not arbitrarily dis- 
regard or reject such testimony, unless it is impeached.” Expert 
testimony must have some degree of reasonable certainty. The court 
will not abdicate its power to review expert testimony in the light 
of this requirement and may even disregard it at times.*"” 

An opinion that a loss of hearing could have been caused by the 
accident, under the facts, was not based on speculation.”* That 
testimony of plaintiff was variant with that of an expert did not 
render the plaintiff’s testimony incredible.*"* The weight of the testi- 
mony is for the jury.”° 

Ix 


ADVERSE EXAMINATIONS AND DEPOSITIONS 


Three significant statutory changes have been made with reference 
to adverse examination of parties. In 1947, Wis. Stat., Sec. 326.12 
was amended to permit the adverse examination of any party in 
any county where he has instituted suit, whether it constitutes his 
residence or not, provided he can be served with a subpoena in such 
county.**! In 1949 the legislature directed adverse examinations to 





213 Wis. Laws 1953, c. 31, s. 30. 

314 See Wis. Start. § 85.13(2) (1951); Wis. Laws 1949, c. 534. 

5 State v. Schmack, 264 Wis. 333, 58 N.W.2d 668 (1953); State v. Resler, 
262 Wis. 285, 55 N.W.2d 35 (1952). 

216 Plainse v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 

17 Miller Rasmussen Ice & Coal Co. v. Industrial Commission, 263 Wis. 538, 
57 N.W.2d 736 (1953). 

218 Biever v. Szultek, 253 Wis. 134, 33 N.W.2d 246 (1948). 

219 Chitek v. Horn, 257 Wis. 9, 42 N.W.2d 162 (1950). 

#20 Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). 

1 Wis. Laws 1947, c. 30. See Wis. Stat. § 326.12(3) (1951). 
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be taken before ‘‘any officer authorized to take depositions by the laws 
of the state where the deposition is taken,’’ thus eliminating the re- 
quirement that it be taken before a court commissioner or judge in 
chambers.?”? A 1953 amendment permits such examination before a 
judge in chambers or a court commissioner in the county of Milwau- 
kee, and elsewhere before any officer authorized by law to take 
depositions.” 

When the parties appear for an adverse examination, they are in 
such position that they answer only the questions submitted to 
them by opposing counsel and are not permitted under the statute 
to adduce proof in their own behalf.?*4 Under ordinary rules of evi- 
dence obtaining in Wisconsin, a deposition cannot be used against 
one who was not a party to the action when it was taken for purposes 
of impeachment.”% In 1949 there was an extensive revision of Wis. 
Stat., Sec. 326.06, relating to depositions in criminal proceedings.” 


x 
DocuMENTARY EvIDENCE 


A. In General 


Where the writing constituting a bilateral transaction is executed 
by the parties in duplicate or multiplicate, each of these parts is a 
writing for the purposes of admissibility.” A private letter offered 
as an exhibit must be established as genuine.?** It was not considered 
prejudicial error to refuse to admit a witness’ written statement in 
evidence when the witness was subjected to a thorough cross-exam- 
ination with respect to such statement.*”® A prior will may be ad- 
mitted in evidence in construction of the intention of testator, es- 
pecially where such will was used as a model.?# 


B. Laws and Ordinances 


Legislative resolutions, journals and orders, rules, regulations and 
decisions of state boards, departments, commissions or agencies,” 


222 Wis. Laws 1949, c. 301, s. 16. See Wis. Star. § 326.12(3) (1951). 

223 Wis. Laws 1953, c. 371. 

224 Pelon v. Becco, 253 Wis. 278, 34 N.W.2d 236 (1948). 

2% Knowles v. Stargel, 261 Wis. 106, 52 N.W.2d 387 (1952). 

226 See Wis. Strat. § 326.06 (1951), the present form of which is derived from 
Wis. Laws 1949, c. 631, s. 241. 

227 Wyman v. Utech, 256 Wis. 234, 42 N.W.2d 603 (1949). 

228 Estate of Maxcy, 262 Wis. 89, 54 N.W.2d 194 (1952). 

229 Knowles v. Stargel, 261 Wis. 106, 52 N.W.2d 387 (1952). 

230 Estate of Blackbourn, 260 Wis. 25, 49 N.W.2d 755 (1951). 

31 See Wis. Laws 1953, c. 445, amending Wis. Star. § 327.01. 
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and orders, rules, regulations or decisions of any other state or federal 
board, department or agency,” purporting to be printed under 
proper authority, have been added to publications which are rec- 
ognized as evidence. A pamphlet containing a county zoning ordi- 
nance, printed three years before the offer, with names of county 
chairman and clerk on the cover, was held sufficient under Wis. 
Stat., Sec. 327.04.25 
C. Records 

Section 327.08 now provides that proof as to age, birth, and par- 
entage may be made before a county judge, and his certificate shall 
be prima facie evidence.** Section 327.30 relating to the reproduc- 
tion on film of public records of counties and courts and use of films 
as evidence, was created in 1947. Section 220.285 was created in 
1951 and permitted reproduction of bank records in miniature and 
use of miniatures in evidence. Chapter 284 and Chapter 735, Sec- 
tion 11, Wis. Laws 1951 put on the books the Uniform Photographic 
Copies of Business and Public Records as Evidence Act.” At a pre- 
liminary examination a certified report of the state crime laboratory 
shall be received in evidence, without the presence of the expert 
who made it, unless his presence is demanded by the other party." 


D. Photographs, Maps, Plats and Sketches 


The use of photographs for the pictorial expression of a physical 
situation has been sanctioned by the court without reservation, but 
the answer to the question of admissibility must vary with each 
case. It should be left to the sound discretion of the trial judge, 
without any restricting general formula.?*° 

The court in the Wagner case*° held that the trial court did not 
abuse its discretion in refusing to admit the officer’s markings on a 
plat of the location of the cars and the skid mark. However, Justice 
Gehl’s dissenting opinion on this score appears sound to the trial 





332 See Wis. Laws 1953, c. 445, amending Wis. Start. § 327.02. 

33 Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1952). 

24 Wis. Stat. § 327.28 (1951), originally amended by Wis. ry ee c. 246, 
and lately amended by court rule, Wis. Bar Butt., April, 1953, p. 1 

335 Wis. Laws 1947, c. 345; Wis. Strat. § 327.30 (1951). 

2% Wis. Laws 1951, c. 39; Wis. Stat. § 220.285 (1951). 

237 See Wis. Stat. § 327.29 (1951), as amended by Wis. Laws 1953, c. 61, s. 137. 

238 Wis. Strat. § 165.04(3) (1951). 

239 Wagner v. Peiffer, 259 Wis. 566, bd. N.W.2d 739 (1951); Buzzell v. Berndt, 
255 Wis. 637, 39 N.W.2d 735 (1949); East Wisconsin Trustee Co. v. O’Neil, 255 
Wis. 528, 39 N. W.2d 369 (1949). 

“0 Wagner v. Peiffer, 259 Wis. 566, 49 N.W.2d 739 (1951). 
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lawyer: “Placing marks upon maps is a common practice and is 
helpful to both the jury and the reviewing court.’’™! 

A “farmer’s’”’ diagram of the scene of an accident, not drawn to 
scale, not authenticated as accurate, and not used to illustrate the 
testimony of the witness was erroneously admitted into evidence,? 
although a similar informal sketch drawn by a party could be used 
to impeach him.** In view of the widespread practice of lawyers 
using informal sketches to illustrate testimony, it does seem that the 


court was too severe in condemning such “farmer’s’’ map. 


E. Books of Account and Regular Entries 


Under Wis. Stat., Sec. 327.24 (1951), it is not necessary that there 
be a direct statement, in the words of the statute, ‘that the book was 
kept in the ordinary course of business.” Plaintiff-contractor’s day 
book, kept by wife from day to day upon information plaintiff gave 
her, was a proper account book.*“4 A record made on a yellow sheet 
of paper in a pad, containing a list of numbers, was sufficient for the 
plaintiff to testify with since he was there personally when each load 
was delivered.** A book of a corporation in which were recorded 
daily cash readings would be admissible against a corporate officer 
accused of filing false income tax returns.?“* 


a 
INSPECTION OF EVIDENCE AND PERSONS 


While under a recent amendment, it may be said that income and 
gift tax returns may no longer be divulged, it should be noted that 
in a pending action a court, upon a proper showing of relevancy, 
may permit inspection of such tax returns.” 

Under unusual facts, the court permitted rather broad inspection 
of documents, despite charges that parties involved were engaged 
in “fishing expeditions.’’“* Under Wis. Stat., Sec. 269.52, on the 
issue as to relevancy of documents required to be produced, the 





*1 Justice Gehl in his dissenting opinion in Wagner v. Peiffer, 259 Wis. 566, 
580, 49 N.W.2d 739, 746 (1951). 

2 Schwellenbach v. Wagner, 258 Wis. 526, 46 N.W.2d 852 (1951). 

3 Allen v. Zabel, 261 Wis. 172, 52 N.W.2d 393 (1952). 

244 Coryell v. Bluett, 251 Wis. 458, 29 N.W.2d 741 (1947). 

245 Widness v. Central States Fire Ins. Co., 259 Wis. 159, 47 N.W.2d 879 (1951). 

246 State ex rel. Marachowsky v. Kerl, 258 Wis. 309, 45 N.W.2d 668 (1951). 

47 Wis. Stat. § 71.11 (44)(a)(b) (1951), recreated by Wis. Laws 1953, c. 303. 

*8 Winslow v. Winslow, 255 Wis. 347, 38 N.W.2d 430 (1949); Townsend v. 
La Crosse Trailer Corp. 254 Wis. 31, 35 N.W.2d 325 (1948). 
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court will consider pleadings and motion papers to indicate the issues 
in the case, the relation of the parties and the nature of the records.”*® 
A petition requesting an election in a labor proceeding, filed with the 
employment relations board, could be inspected upon proper applica- 
tion.” 

The court held that there was no error in refusing defendant the 
right to have the injured plaintiff photographed, as exhibition of the 
injured part to the jury would effect the same result.%' A physical 
and medical examination of a claimant by the employer in a work- 
men’s compensation proceeding cannot be compelled where it would 
imperil the health of the employee and the commission so found.®? 

The Leusink case*™ is probably the most significant decision on 
this subject, since it permitted inspection of prior medical and hos- 
pital records, involving the same type of disability, under Wis. Stat., 
Sec. 269.57(1). More of this subject will be covered under the topic 
of privileged communications. If the documents subject to inspection 
are not in control of the party involved, the court can order such 
person to consent in writing to such inspection. 


XII 
Paro. EvipEncEe RuLE 


Several cases have reaffirmed the general rule that all conversa- 
tions and parol agreements between the parties prior to the written 
agreement are merged in the written contract and cannot be proved 
in evidence to vary the terms of the written contract. An attempt 
to prove by parol evidence what testator meant by the word “‘heir’’ 


was likewise defeated.” 
Of course, under the exception to the rule, parol evidence may be 
admissible to explain an ambiguity,’ to identify a person or prop- 


%® Hudson v. Graff, 253 Wis. 1, 33 N.W.2d 174 (1948). 

20 International Union v. Gooding, 251 Wis. 362, 29 N.W.2d 730 (1947). 

%1 Doering v. Knudsen, 261 Wis. 442, 53 N.W.2d 445 (1952). 

Py Veneer Co. v. Industrial Commission, 252 Wis. 396, 31 N.W.2d 
622 (1 

23 Leusink v. O’Donnell, 255 Wis. 627, 39 N.W.2d 675 (1949). 

4 Thid. 

5 Fleischman v. Zimmermann, 258 Wis. 194, 45 N.W.2d 616 (1951); Barrows 
v. Leath & aan ¥ Wis. 154, 44 N.W.2d 918 ’(1950); Lupinski v. Fischer, 255 
Wis. 182, 38 N.W.2d 429 (1949); Dunham v. Howard "Industries, Inc., 253 Wis. 
347, 34 N. W.2d 140 (1948); Will of Paulson, 252 Wis. 161, 31 N.W.2d 182 (1948). 

26 Will of Touse y, 260 Wis. 150, 50 N.W.2d 454, 27 ALR. 2d 1228 (1951). 

a7 Soh wartz v. NW: 264 Wis. 526, 59 N.W.2d 489 (1 1953); Hunter v. Neuville, 

is. W.2d 468 (1949); Pabst Brewing Co. v. Wisconsin E. R. B., 
252 Wis, 346 31 N.W.2d 515 (1947). But see Estate of Montgomery, 257 Wis. 
223, 42 N. i Wead 923 (1950), in which such evidence was stricken use of 
remoteness. 
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erty,*** show fraud,”® failure of consideration or non-performance of 
a promise, conditional delivery,” and to complete a partially 
integrated contract.*** Where the parties had a contract, it was not 
a violation of the parol evidence rule to permit the introduction of a 
subsequent written modification. The court actually held that there 
were two written versions of an oral contract, which justified the 
resort to parol evidence. 

Where one party has been permitted to introduce extrinsic evidence 
of facts and circumstances leading up to and connected with the 
execution of a written contract, the other party may introduce 
evidence as to the same matters, notwithstanding such evidence 
tends to vary the terms of a written agreement. Thus, where to 
establish its case, plaintiff had to rely on an oral security agreement, 
defendant was permitted to establish an oral collateral agreement 
for holding the stock according to certain stipulations.” In Estate 
of Kort,?** dealing with the implied revocation of testator’s will after 
divorce from his wife, the wife could not show that testator and she 
were reconciled, without vacation of the divorce judgment. 


XIII 
SECONDARY EvIDENCE RULE 


Where a writing constituting a bilateral transaction is executed 
by the parties in duplicate or multiplicate, any such duplicate or 
counterpart may be proved in evidence without accounting for the 
production of any other of the duplicates or counterparts. Secondary 
evidence of the famous “‘black book’’ and cash register conciliation 
sheets was admissible on behalf of the state where a foundation was 
laid that such documents had been in existence but were missing 
and could not be found at the time of the trial.?®” 





28 Estate of Witwer, 253 Wis. 536, 34 N.W.2d 671 (1948); Thiel v. Jahns, 252 
Wis. 27, 30 N.W.2d 189 (1947). 

259 Engel v. Van Den Boogart, 255 Wis. 81, 37 N.W.2d 852 (1949). 

20 Thorp Finance Corp. v. LeMire, 264 Wis. 220, 58 N.W.2d 641 (1953). 

261 Kryl v. Mechalson, 259 Wis. 204, 47 N.W.2d 899 (1951). But see Fleischman 
v. Zimmerman, 258 Wis. 194, 45 N.W.2d 616 (1951), where the court rejected 
an offer to prove the contract was no good unless wife’s signature was obtained. 

22 Grant v. Christenson, 255 Wis. 495, 39 N.W.2d 453 (1949). 

23 Schield v. Forbes, 256 Wis. 366, 41 N.W.2d 297 (1950). 

24 Borg v. Fain, 260 Wis. 190, 50 N.W.2d 387 (1951), 51 N.W.2d 362 (1952). 

25 260 Wis. 621, 51 N.W.2d 501 (1952). 

2 Wyman v. Utech, 256 Wis. 234, 42 N.W.2d 603 (1949). 

267 State ex rel. Marachowsky v. Kerl, 258 Wis. 309, 45 N.W.2d 668 (1951). 
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XIV 
WITNESSES 


A. Corroboration 


An accused may be convicted of statutory rape upon the un- 
corroborated testimony of the complaining witness.?** 


B. Impeachment 


A witness may be impeached by showing that he has an interest 
or bias. Thus, a witness can be questioned as to discussions had by 
him regarding the case prior to and during the course of the trial.”* 
Whether a single, female witness, who testified for defendant, knew 
that he was married and had a wife was held to be a relevant inquiry 
on the question of her bias and interest.?”° Impeachment by incon- 
sistent statements given at an adverse examination,?” or before a 
grand jury*” and at a preliminary examination?” was recognized as 
proper by the court. Recitals in a will attestation clause are pre- 
sumed to be true, and where a subscribing witness attempts to im- 
peach such statement, his testimony should be received with caution 
and suspicion.?” 

A witness may also be impeached by showing a criminal convic- 
tion under Wis. Stat., Sec. 325.19, but such conviction may be 
proved only for the purpose of affecting his credibility. In a series 
of significant decisions the court has adopted the rule that where an 
accused in a criminal case on direct examination admits that he has 
been convicted of a crime, Sec. 325.19 is no longer applicable, and 
the state may not on its cross-examination inquire of defendant as 
to the nature, details and circumstances of the crime.*”* Apparently, 
inquiry can be made as to the number of convictions, even though 
defendant admits convictions for criminal offenses.?”* It is somewhat 
difficult to understand the position of the court, especially with 
reference to the nature of the crime. With due regard to the solicitude 





8 State v. Pickett, 259 Wis. 593, 49 N.W.2d 712 (1951). 

*° Paepcke v. Sears, Roe Roebuck & Co., 263 Wis. 290, 57 N.W.2d 352 (1953). 

370 Peurala v. Rrra, 08 See 592, 46 N.W.2d 855 (1 951 

271 Maxwell v. Fink, 264 Wis. 106, 58 N.W.2d 415 (1953); “Allen v. Zabel, 261 
Wie 172, a N.W.2d 393 (1952); Knowles v. Stargel, 261 Wis. 106, 52 N.W.2d 

1952 

272 State v. Krause, 260 Wis. me 50 N.W.2d 439 a 

273 Pleau v. State, 255 Wis. 362, 38 N.W.2d 496 (194! Doss 

274 Will of ka, 254 Wis. 153, 35 N.W.2d 209, 211 

37 State v. SER 261 Wis. 70, 51 N.W. ys 495 96a) Bate v. i pepeatn, 
260 Wis. 505, 50 N.W.2d 917 (1952); State v. 


ae 


446 (1950); State v. Roberson, 254 Wis. 595, 36 _Ademe, 207 W (ios 
2% State v. Ketchum, 38 Wis & 82, 56 N.W.2d 531 (1953). 
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of the court for protecting the defendant from the prejudicial effect 
of proving other crimes, the nature of the crime charged affects 
substantially the question of credibility, the very point in issue. An 
“‘arrest’’ is not a conviction under Sec. 325.19.?"7 

Another significant decision concluded that one party may not 
call his opponent adversely for the purpose of impeaching him by a 
prior conviction where his opponent does not eventually take the 
witness stand.?7* Had the defendant not testified as to all of the 
aspects of the case on his adverse examination, the court’s conclusion 
might have seemed logical. Actually, however, defendant on his 
adverse examination testified as to the “‘merits’’ of the case. Thus, 
he was acting as a witness in the case and should, therefore, have 
been subject to impeachment as to his credibility by any of the 
methods provided by law. Our sister states of Michigan and Minne- 
sota have both held that a party may impeach the opposing party 
called as a witness.?”* Said the Michigan Supreme Court: 


If the facts testified to by defendant when examined by his 
own counsel must be treated as though introduced by defendant 
from a witness originally called by him with the same benefit 
as though the witness was examined in the first instance by 
defendant’s counsel, we can see no reason why such witness is 
not subject to the same rules relative to impeachment as apply 
to any other witness who might be called by the defendant.**° 


C. Character 


When the reputation of a witness for truth and veracity has been 
attacked by an adverse party, such reputation may be sustained by 
testimony of other witnesses that it is good. Whether bad or good, 
proof of reputation is normally limited to the general reputation and 
not the mere opinion of the witness.?* 


D. Privileges and Immunity 


Granting of immunity under Wis. Stat., Sec. 93.17 prohibits prose- 
cuting or subjecting a party granted such immunity to any penalty 
or forfeiture, but it does not prevent the State of Wisconsin from 
examining him in an equitable proceeding to enjoin a violation of 
the Unfair Sales Act.?* 


377 State v. Raether, 259 Wis. 391, 48 N.W.2d 483 (1951). 

378 Alexander v. Meyers, 261 Wis. 384, 52 N.W.2d 881 (1952). 

379 Q’Dell v. Day, 214 Mich. 566, 183 N.W. 17 (1921); Uhlman v. Farm Stock 
& Home Co., 126 Minn. 239, 148 N.W. 102 (1914). 

380 Q’Dell v. Day, 214 Mich. 566, 568, 183 N.W. 17, 18 (1921). 

381 State v. Wrosch, 262 Wis. 104, 53 N.W.2d 779 (1952). 

383 State v. Ross, 259 Wis. 379, 48 N.W.2d 460 (1951). 
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E. Production of Witnesses 


The most important change with respect to witnesses is the pro- 
vision increasing their compensation to $5 per day.?** Expert witness 
fees not exceeding $25 may be allowed in the Civil Court of Mil- 
waukee.** Another significant change, which occurred in 1947, 
was the amendment to Sec. 325.33, relating to the extradition of 
witnesses in criminal proceedings, a uniform act.?® 

The court should take positive action in compelling production 
of subscribing witnesses to a will, to determine the issue presented 


in a probate proceeding.” 
F. Rehabilitation 
One hour after an accident the plaintiff told the police officer he 
had stopped at the scene of the accident. Defendant’s witnesses had 
testified he had not stopped. The trial court permitted plaintiff in 
rebuttal to prove his statement as part of the res gestae. The supreme 
court ruled out the statement as res gestae. Because there was no 
charge by defendant that plaintiff’s story was a recent fabrication, 
and because the testimony was not offered for this purpose but to 
prove the res gestae, the court did not permit plaintiff’s declaration 
under the general rule that rehabilitation of a witness by consistent 
statements is in order where there is a claim that his present stand 
is of recent fabrication.?*” 


G. Refreshing Memory 


Although a report to the Civil Aeronautics Board was inadmissible 
under federal statute, the court permitted a witness to use a photo- 
static copy of such report for the sole purpose of refreshing his 
memory.”** A hand drawn, unverified sketch of the scene of an ac- 
cident, not to scale, drawn by a witness at his adverse examination, 
could be used by the opponents at the trial for the purpose of re- 
freshing the witness’ memory.?*® In another case the court allowed 
a clerk and member of the grand jury to refresh his memory by the 
use of a transcript of proceedings.?* 


283 Wis. Strat. § A aes .05(1)(b) (1951), amended by Wis. Laws 1951, c. 17. 


2% Wis. Laws 1 

285 Wis, Strat. r 325.33 (1951), last amended by Wis. Laws 1947, c. 567. 

286 Will of Baksic, 253 Wis. 446, 34 N.W.2d 841 (1948). 

287 Pocquette v. Carpiaux, : o61 \ Wis. 340, 52 N.W.2d 787 (1952). For the general 
rule on ilitation of witnesses by consistent statements, see 70 C.J., Witnesses 
§ 1335, p. 1148, and J. F. Rappel Co. v. Manitowoc, 182 Wis. 141, 195 N.W. 399 


1923). 

288 Maxwell v. Fink, 264 Wis. 106, 58 N.W.2d 415 (1953). 
289 Allen v. Zabel, 261 Wis. 172, 52 N.W.2d 393 (1952). 
290 State v. Krause, 260 Wis. 313, 50 N.W.2d 439 (1951). 
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XV 
ComPETENCY OF WITNESSES 


A. General Competency 


The competency of a witness to testify is a question for the sound 
discretion of the trial court.2®! A child three years of age plus at the 
time of trial was permitted to testify, where defendant made no 
objection to her competency and actually participated in examining 
her on points not raised on direct examination.2*? Where there was 
nothing in the record to show that witness’ use of two grains of 
morpnine per day affected her competency, the court was not in 
error in refusing to exclude her testimony. A special district at- 
torney was allowed to testify that he delivered a catheter in an 
abortion case to the state crime laboratory, since the testimony 
related to a mere formal matter.?™ 

A person affected with insanity may be competent as a witness 
if at the time he is offered, he has sufficient understanding of the 
nature and obligation of an oath and is capable of giving a correct 
account of what he has seen or heard. It is for the trial court to de- 
termine his competency as a preliminary question of law under Wis. 
Stat., Sec. 325.30 (1951).2% That a witness is promised immunity 
does not affect his competency to testify, although such factor may 
be considered in weighing his testimony.?" 


B. Husband and Wife 


Two very important changes with respect to the competency of 
husband and wife as witnesses have occurred. Under the Uniform 
Reciprocal Enforcement of Support Act, husband and wife are 
competent witnesses and may be compelled to testify to any relevant 
matter, including marriage and parentage.?*” 

The other major statutory change resulted in refinements to Wis. 
Stat., Sec. 328.39, providing for a presumption as to legitimacy, 
making the husband and wife competent witnesses as to parentage, 
and placing the burden of proof on the person challenging the le- 
gitimacy of a child born in wedlock.?** A number of interesting cases 


291 Plainse v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 





2% Kiefer v. State, 258 Wis. 47, 44 N.W.2d 537 (1950). 

293 Gullickson v. State, 256 Wis. 407, 41 N.W.2d 291 (1950). 
2% State v. Ketchum, 263 Wis. 82, 56 N.W.2d 531 (1953). 
2% State v. Wrosch, 262 Wis. 104, 53 N.W.2d 779 (1952). 


2% State ex rel. Kowaleski v. Kubiak, 256 Wis. 518, 41 N.W.2d 605 (1950). 

397 bey —_ 1953, c. 247, amending Wis. Srat. § 49.135 (1951) and renumber- 
ing it to 

aoe Wis. i § 328.39 (1951); Wis. Laws 1949, c. 191, and Wis. Laws 1947, 
c. 
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have reaffirmed the general statutory principle that children born 
in wedlock are presumed legitimate, the burden of proving the con- 
trary being on the one asserting illegitimacy, with the husband and 
wife being competent witnesses as to the facts of parentage.*** 


C. Physicians and Surgeons 


The competency of doctors to testify under Wis. Stat., Sec. 147.14 
(2) was radically changed by Wis. Laws 1953, Chapter 459. The 
statutory change permits a non-resident doctor to testify where he 
has treated the patient, something which had previously been per- 
mitted by the court under specified conditions noted below. More- 
over, the statute now authorizes the court to permit any person to 
testify as an expert where the court finds that he is properly qualified. 
A non-resident attending physician or medical expert can be called 
as a witness on condition that the opposing party receives a five day 
written notice, showing the expert’s name and residence and business 
address. On good cause shown, the notice may be shortened to three 
days. 

The statute is a liberalization of the rigid rules formerly governing 
the competency of non-resident expert medical witnesses. As a mat- 
ter of fact, the court had construed the former statute to permit 
testimony by a non-resident doctor who was in consultation with a 
resident doctor.*°° Furthermore, non-resident doctors were permitted 
to testify where no resident doctors were obtainable*” or where they 
merely testified as to their lay observations as to a testator’s con- 
dition and mental capacity.*°? Under the old law, however, a non- 
resident medical witness was ordinarily not competent, unless the 
qualifying terms of the statute could be complied with. 

Another significant decision recognized both allopaths and osteo- 
paths as expert medical witnesses in their respective fields.*“ 


D. Transactions with Deceased Persons 


Wisconsin Stat., Sec. 325.16 renders a beneficiary of a nuncupative 
will incompetent as a witness.*% An executor or trustee under a will 





29 In re Aronson, 263 Wis. 604, 58 N.W.2d 553 (1953); Shewalter v. Shewalter, 
259 Wis. 636, 49 N.W.2d 727 (1951); Vorvilas v. Vorvilas, 252 Wis. 333, 31 
N.W.2d 586 (1947); Mader v. Mader, '258 Wis. 117, 44 N.W.2d 924 (1950). 

3° Landrath v. Allstate Ins. Co., 259 Wis. 248, 48 N.W.2d 485 (1951). 

3 Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). 

3 Will of Williams, 256 Wis. 338, 41 N.W.2d 191 (1950). 

a be og McGaw v. Wassmann, 263 Wis. 486, 57 N.W.2d 920, 58 N.W.2d 663 
3% Morrill v. Komasinski, 256 Wis. 417, 41 N.W.2d 620 (1950). 
% Will of Repush, 257 Wis. 528, 44 N.W.2d 240 (1950). 
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is competent to testify as to transactions with the deceased.*% Where 
a widow of a guest sued her son as host for the wrongful death of the 
guest, the son was competent to testify as to the deceased’s failure 
to protest, since the widow derived her cause of action from the 
statute and not from the deceased guest.**? Two claimants who have 
filed independent claims may testify for each other.*°* The wife of 
an injured plaintiff, not a party to the action and not securing any 
direct benefits therefrom, was held competent to testify as to state- 
ments made by a deceased driver.*®* 

A husband, claiming that his deceased wife had no actual interest 
in joint property held by them, was incompetent to testify as to 
transactions with his wife in proceedings to determine the inheritance 
tax.21° 

Section 325.16 abrogates the common law rule that interest dis- 
qualifies a witness. The statute does not disqualify a party to a 
contract from testifying, but only from testifying in his own favor 
or in favor of any party claiming under him.*" The court interprets 
the words ‘‘by him personally’’ appearing in the statute immediately 
following the words ‘‘transaction or communication’’ to qualify such 
latter words wherever they thereafter appear in the statute.*! 

The only heir of the deceased, who benefited by a revocation of 
deceased’s will, was incompetent to testify as to transactions with 
deceased concerning such revocation.*"* There is no rule which pre- 
vents testimony under Sec. 325.16 as to services rendered a deceased 
person and as to their nature and value.*" 

The statute recognizes that the door may be opened by the op- 
posite party to permit testimony as to such transactions.* Failure 
of a deceased’s representative to make timely objection and also 
cross-examination of incompetent witnesses as to such transactions 
effect a waiver of incompetency.** An objection that the testimony 





3% Will of Williams, 256 Wis. 338, 41 N.W.2d 191 (1950). 
307 Olson v. State Farm Mutual Ins. Co., 252 Wis. 37, 30 N.W.2d 196 (1947). 
308 Estate of Schaefer, 261 Wis. 431, 53 N.W.2d 427 (1952). 
a —- v. Hardware Mutual Casualty Co., 255 Wis. 407, 39 N.W.2d 442 
310 Estate of Hounsell, 252 Wis. 138, 31 N.W.2d 203 (1947), cert. denied, Hounsell 
v. Wisconsin Dep’t. of Taxation, 335 U.S. 844, 93 L. Ed. 394 (1948). 
311 Will of Schultz, 253 Wis. 86, 33 N.W.2d 169 (1948). 
om Inc. v. General Door Mfg. Co., 262 Wis. 311, 55 N.W.2d 
313 Estate of Svendso, 257 Wis. 335, 43 N.W.2d 343 (1950). 
34 Kirkpatrick v. Milks, 257 Wis. 549, 44 N.W.2d 574 (1950). 
6 Pick Foundry, Inc. v. General Door Mfg. Co., 262 Wis. 311, 55 N.W.2d 
407 (1952). 
316 Estate of Schaefer, 261 Wis. 431, 53 N.W.2d 427 (1952). 
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of a witness called for a transaction with a deceased person did not 
raise the question as to the competency of a witness.*"” 


XVI 


PRIVILEGED COMMUNICATIONS 


A. Attorney and Client 


The attorney-client privilege does not apply when the client is 
contemplating a criminal or fraudulent act or when litigation arises 
between the attorney and client and disclosure becomes necessary 
to protect the attorney’s rights.** Testimony by an attorney, even 
if received without objection, is incompetent if it relates to a com- 
munication embraced within Wis. Stat., Sec. 325.22. Attorney- 
scrivener of testator’s will could testify as to testator’s mental ca- 
pacity as based on his observations.*® A statement not made in the 
course of employment but in the course of a social visit was not 
within the statute.*”° Testimony of a scrivener and witness to a will 
could not be stricken as incompetent where the details testified to 
which might be incompetent were brought out on cross-examination 
by objecting parties.*?! 

When an attorney signs the last will of a testator as an attesting 
witness, the privilege no longer applies, and the attorney may be 
compelled to testify as to any matter concerning the testator’s will 
and may be compelled to produce any former wills or copies thereof 
in his possession.*2? But in Estate of Smith®* the above rule was 
qualified. The privilege was held to apply as to prior wills held by 
an attorney in case of conflict between the client and those claiming 
under him and third persons, and not to apply in cases of testa- 
mentary disposition by the client as between different parties, all of 
whom claim under him. 


B. Physician and Patient 


The Leusink case* is the most significant decision of the court 
with respect to this privilege. Plaintiff claimed disability to the left 
arm and left leg, a similar disability having existed prior to the 
accident. The court permitted inspection of medical records made 


317 Will of Schultz, 253 Wis. 86, 33 N.W.2d 169 (1948). 
318 State v. Markey, 259 hing 527, 49 N.W.2d 437 (1951). 
#19 Will of Williams, 256 Wis. 338, 41 7 
330 Estate of Callabas 2 251 Wis. 247, 
31 Will of Schultz, 254 Wis. 490, 36 'N.W.2d 698 
#2 Estate of Landauer, 261 Wis. 314, 52 N. 
Estate of Landauer, 264 Wis. 456 59 N.W.2d 676 (1 
323 263 Wis. 441, 7 NW 2d 72h f1958), 
3% Leusink v. O'Donnell, 255 Wis. 627, 39 N.W.2d 675 (1949). 
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prior to the accident and involving the same parts. The court holds 
that if the disclosures to the physician be such as not to subject the 
patient to shame or affect his reputation or social standing, there is 
no reason why the physician should not disclose them, stating: “The 
physician’s exemption from disclosure should in reason be limited 
to such disclosures as would injure the patient’s feelings or reputa- 
tion.’’** Under previously established decisions, testimony of nurses, 
nurse’s records, testimony of x-ray technician and x-ray plates made 
by a technician at the direction of physician did not come within 
the privilege. 

A municipal doctor, making an examination of an allegedly in- 
toxicated driver for a municipality, does not come within the bar 
of Wis. Stat., Sec. 325.21, even though he would have treated the 
person if necessary.* Evidence arising from independent events 
which may come to the knowledge of a physician, such as proof of 
acts or admissions not at all necessary to enable him to discharge 
duties to his patient, is not privileged and may be admitted.** 

The personal representative in case of a deceased patient, meaning 
the executor, administrator and even a special administrator, but 
not including a sole heir at law, is the only person who can waive 
the privilege for the deceased patient except as otherwise authorized 
by statute.??” 

C. Husband and Wife 


Under the Uniform Reciprocal Enforcement of Support Act, laws 
attaching a privilege against a disclosure of communications between 
husband and wife are inapplicable to proceedings thereunder.*** Under 
competency of witnesses, we have already considered the effect of 
Wis. Stat., Sec. 328.39(1), relating to actions involving legitimacy. 


D. Communications to Public Officials 


Documentary evidence in the hands of a district attorney, evidence 
in a divorce action sealed by the court and minutes of the grand jury 
are typical of the limitations imposed on the right to inspect docu- 
mentary proof.*?® We have already noted the privileged nature of 
income and gift tax returns. All information obtained by the state 
department of taxation under the motor fuel tax law, as a result of 
reports, investigations, examinations or verifications required by law, 

34s Leusink v. O’Donnell, 255 Wis. 627, 633, 39 N.W.2d 675, 677 (1949), quot- 
ing from Prudential Ins. Co. v. Kozlowski, 296 Wis. 641 N.W. 300 (1938). 

3 Racine v. Woiteshek, 251 Wis. 404, 25 N.W.2d 752 (1947). 

3% Kirkpatrick v. Milks, 257 Wis. 549, 44 N.W.2d 574 (1950). 

327 Will of Bernhard, 253 Wis. 521, 34 N.W.2d 664 664 (1948); Will of King, 251 
Wis. 269, 29 N.W.2d 69 (1947). 


38 Wis, SraT. § 52.10(24) (1953), ve Laws 1953, c. 247, 8 
339 International Union v. Gooding, 251 Wis. 362, 29 N. W. od 730 (1947). 
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shall be confidential, except when required to be disclosed in a court 
of law.*° 

Chapter 165 of the Statutes, establishing the state crime labo- 
ratory, was created in 1947"! and amended in 1949*** and 1951.8 
As the act now stands, evidence, information and analyses of evidence 
obtained from law enforcement officers by the crime laboratory shall 
be privileged under the conditions specified.** 

The court erred in permitting a representative of the public wel- 
fare department to testify concerning the application of defendant 
for mother’s aid.** Reports concerning epileptics,*** adoption*’ and 
illegitimacy records** are considered privileged. 


E. John Doe and Grand Jury Proceedings 


John Doe proceedings may be secret.**® As the law now stands, it 
is considered the better rule that testimony at a John Doe hearing 
is not to be made public except under the circumstances suggested 
by Wis. Stat., Sec. 354.025.%° A person accused of crime enjoys no 
right to the inspection of evidence, including a transcript of John 
Doe proceedings in the hands of the district attorney, relied on by 
public authorities for conviction.*! The injunction of secrecy as to 
grand jury proceedings is for the benefit of the jurors and the public, 
and an accused indicted by such jury cannot complain of the failure 
of the grand jury to maintain secrecy.*” 


XVII 
RECEPTION OF EVIDENCE 


A. Additional Evidence 
Usually on rebuttal, evidence that has not been made necessary 
by defendant’s case in reply will be excluded, but whether a party 
shall be permitted to reopen a case after his opponent has introduced 
his testimony rests in the sound discretion of the trial court.** 


33° Wis. Laws 1953, c. 510, s. 1; Wis. Stat. § 78.80(3) (1953). 

331 Wis. Laws 1947, c. 509. 

332 Wis. Laws 1949, c. a9 

333 Wis. Laws 1951, c 

34 Wis. Srat. § 165.04 (1961). 

#5 Plainse v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 

336 Wis. Strat. § 146.23(5) (1951); Wis. Laws 1947, c. 132, s. 

7 Wis. Srat. § 322.06 (1951). History: Wis. Laws 1947, c. 318, 8. 7; 1949, c. 
78, s. 8; 1951, c. 306. 

iss Wis, Srar. § 52.42 (1953); Wis. Laws 1953, c. 31, s. 38. 

— Sra. § 354.025 (1953). History: Wis. Laws 1949, c. 631, s. 33; 1953, 
c. 
4° State ex rel. Distenfeld v. Neelen, 255 Wis. 214, = N.W.2d 703 (1949). 
aoe ex rel. Kowaleski v. District Court, 254 Wis. 363, 36 N.W.2d 419 
“2 State v. Krause, 260 Wis. 313, 50 N.W.2d 439 (1951). 

“3 Held v. , 260 Wis. 70, 49 N.W.2d 750 (1951); Spote v. Aliota, 254 
Wie. 403, 37 N.W. 31 (1949). 
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B. Demonstrative Evidence 


The admission of charts of the human pelvis* and the exhibition 
of an injured person’s leg*“* were held to be within the sound discre- 


tion of the court. 
C. Examination by the Court 


The Wisconsin Supreme Court hesitates to lay down a rule that 
a trial judge commits error merely because he asks a leading ques- 
tion of a witness. The right of a judge in the exercise of a sound 
discretion to examine or cross-examine a witness cannot be denied, 
but it should be carefully exercised so as not to betray prejudice or 
convey the impression that the judge has made up his mind. The 
questions should make clear that which is not clear, and within 
these limits there can be no error in examination by the court. In 
a criminal case the questions should not indicate guilt or weight of 
the evidence, and in making an examination of a witness the trial 
judge should observe the principles governing the examination of 
witnesses generally.* 


D. Objections and Offer of Proof 

Several decisions enunciate the well-established rule that to avail 
himself of error in the admission of evidence, a party must make 
timely objection to such proof. The failure to object constitutes a 
waiver.*47 An objection to the competency of a wire recording in 
toto would not lie where a part of the “magnetically recorded memory” 
was actually competent.** Likewise, when objection to evidence is 
sustained and the evidence is rejected, the purpose of the evidence 
not being self-apparent, the person interested in introducing such 
evidence must make an offer of proof of what he intends to introduce, 
in order to take advantage of any error.*® An exhibit not offered in 
evidence cannot be considered by the trier of facts.**° 





4 Dabareiner v. Weisflog, 253 Wis. 23, 33 N.W.2d 220 (1948). 

“5 Tatreau v. Buecher, 256 Wis. 252, 40 N.W.2d 509 (1949). 

6 State v. Driscoll, 263 Wis. 230, 56 N.W.2d 788 (1953); London & Lancashire 
Indemnity Co. v. Phoenix Ind. Co., 263 Wis. 171, 56 N.W.2d 777 (1953). 

*7 State v. Pickett, 259 Wis. 593, 49 N.W.2d 712 (1951); Schultz v. Weber, 
258 Wis. 90, 44 N.W.2d 909 (1950); Brandt v. Matson, 256 Wis. 314, 41 N.W.2d 
272 (1950); Hartman v. Hartman, 253 Wis. 389, 34 N.W.2d 137 (1948). 

48 Paulson v. Scott, 260 Wis. 141, 50 N.W.2d 376 (1951). For the admissibility 
of tape and wire recordings, see Conrad, Magnetic Recordings in the Courts, 40 
Va. L. Rev. 23 (1954). 

49 Raymond v. Century Indemnity Co., 264 Wis. 429, 59 N.W.2d 459 (1953); 
Pick Foundry v. General Door Mfg. Co., 262 Wis. 311, 55 N.W.2d 407 (1952); 
Mueller v. Silver Fleet Trucking Co., 254 Wis. 458, 37 N.W.2d 66 (1949); Will 
of Bodus, 254 Wis. 428, 36 N.W.2d 926 (1949). 

3° Shewalter v. Shewalter, 253 Wis. 51, 33 N.W.2d 189 (1948). 
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E. View 


The purpose of a view is to enable the jurors to better understand 

the evidence.*! 
F. Opinion Evidence 

A witness’ opinion that the accident was unavoidable was not 
competent evidence.** Plaintiff’s salesman’s testimony that the con- 
tract price was in compliance with OPA regulations was held in- 
admissible as stating mere conclusions without proof of what was 
said or done as the basis for such statement.** An attorney and 
non-resident doctors were permitted to testify as to observations 
they made as lay witnesses as to the mental capacity and condition 
of the person under scrutiny.*™ 


XVIII 
PROGNOSIS 


The last six years have produced no significant changes in the law 
of evidence but merely refinements and elaboration of the existing 
methods of proof. On the basis of past performance this trend will 
continue for some time in the future. The legislature has contributed 
very little to the subject; in fact, no major revision of our rules of 
evidence has even been suggested or a study proposed by the legis- 
lature, the bench, or the bar. Does the American Law Institute’s 
Model Code of Evidence**® meet our needs and, if not, what is the 
alternative? 

The principles of proof need a spiritual rebirth in the light of the 
complexities of modern society and the far reaching discoveries in 
the sciences. The adversary system of litigation has made our ap- 
proach to the problems of proof highly legalistic in nature. The over- 
rated efficacy of cross-examination, the archaic rule preventing im- 
peachment of one’s own witness, and the limited right of the trial 
judges to intercede in the development of facts are a few derelicts 
of the common law system which require extensive study, not by 
adversaries in a system of litigation but by society as a whole. In 
solving these problems of proof, we should not restrict ourselves to 
lawyers alone, but should utilize our scientists, doctors, sociologists, 
psychologists and other men trained in related fields. The low levels 





%1 Townsend v. State, 257 Wis. 329, 43 N.W.2d 458 (1950). 

%2 State v. Peckham, 263 Wis. 239, 56 N.W.2d 835 (1953). 

33 Perma-Stone Corporation v. Merkel, 255 Wis. 565, 39 N.W.2d 730 (1949). 
4 Will of Williams, 256 Wis. 338, 41 N.W.2d 191 (1950). 

% Mope. Cope or Evipence (Philadelphia 1942). 
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to which expert testimony has fallen may be remedied by granting 
the courts power to call impartial experts. 

These suggestions merely scratch the surface. The rules of evidence 
are designed to ascertain the truth. Certainly a self-analysis of our 
system will give us the insight to determine whether we are attaining 
this goal. 








Survey of Wisconsin Municipal Law, 


1947-1953 


Rosert J. CUNNINGHAM* 


ACTIONS 
See Prosecution of Ordinances, pages 240-242. 


ANNEXATION 


The case of Blooming Grove v. Madison deals with withdrawing 
signatures on a petition for annexation. Section 62.07 (1)(a)"* requires 
the petition be signed by a majority of the electors of the territory 
to be annexed. The required majority had signed, and an ordinance 
had been introduced annexing the lands. The ordinance was pub- 
lished for four consecutive weeks, the last publication being on July 
23, 1947. On July 23 and 24, petitions were filed requesting with- 
drawal of petitioners’ names from the original petition. The council 
simply placed the second petition on file. 

The court held the ordinance void since the petitioners should have 
been permitted to withdraw their names. This can be done up to the 
time of final action on the petition by the council. 

The court dealt with assets which are subject to division in the 
case of Cassian v. Nokomis’. It held that delinquent taxes, and federal, 
state and county aids and grants, such as auto-license and gas-tax 
aids, forest crop aids and liquor occupational tax aids, are subject to 
division under Sec. 66.03 where a new town is created out of an exist- 
ing town. The same would apply when a city or village is created 
out of a town or when territory is transferred from one municipality 
to another in any manner. 

The question involved in Jn re Town of Preble* was whether there 
was a valid petition for annexation pending at the time a petition 
was filed for the incorporation of a part of the area. The court held 
that the petition for incorporation of a village must be denied, if at 
the time of the filing of the petition for incorporation valid annexa- 





* A.B. 1916, B.L. 1918, University of Wisconsin; Counsel for the League of 
Wisconsin Munici ities ’1931- 1952. 

1 253 Wis. 215, 33 N.W.2d 312 (1948). 

la Section references are to the Wisconsin Statutes in force at time cases arose. 

2 254 Wis. 94, 35 N.W.2d 408 (1948). 

3 261 Wis. 459, 53 N.W.2d 187 (1952). 
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tion proceedings are pending. The court also said that if the petition 
for annexation did not recite that it was signed by the required num- 
ber of electors and property owners, or this was not shown by sup- 
plementary affidavit, the court should determine whether a valid 
annexation petition bearing sufficient signatures was pending at the 
time of the filing of the incorporation petition. 

Other annexation cases are Wauwatosa v. Milwaukee‘ and Green- 
field v. Milwaukee.® 


CONSTITUTIONAL Law 


The case of Dean Milk Co. v. Madison* was decided by the Wis- 
consin Supreme Court in June, 1950, and appealed to the United 
States Supreme Court.’ 

The Madison ordinance provided, in substance: 

(1) No milk shall be sold as pasteurized milk in the city of Madison 
unless it has been pasteurized and bottled within a radius of five 
miles from the capitol square. 

(2) The health department shall not be obligated to inspect and 
issue permits to farms supplying raw milk for sale in said city if 
said farms are located beyond twenty-five miles from the capitol 
square. 

The action brought was for a declaratory judgment as to the 
constitutionality of the provisions. Plaintiff’s plants are located at 
Chemung, Illinois and Huntley, Illinois, 68 and 85 miles, respectively, 
from Madison. 

The circuit and state supreme court both held that provision (1) 
was reasonable and constitutional as applied to the plaintiff and also 
held there was no justiciable controversy between the parties as to 
provision (2), the Dean Milk Company not being a farmer, and as 
far as the record shows, owning no farm. 

The United States Supreme Court held that the provision dealing 
with the location of the pasteurization plant was unconstitutional 
as imposing an undue burden on interstate commerce. The Court 
said: 

In thus erecting an economic barrier protecting a major local 
industry against competition from without the State, Madison 
plainly discriminates against interstate commerce. This it can- 


not do, even in the exercise of its un sy onsen power to protect 
the health and safety of its people, if reasonable nondiscrimina- 





4259 Wis. 56, 47 N.W.2d 442 nest. 
5 259 Wis. 77, 47 a ardls 292 (1951). 
§ 257 Wis. 308, 43 N.W.2d 480 (1950). 
7 340 U.S. 349 (1951). 
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tory alternatives adequate to conserve legitimate local interest, 
are available. 


The evidence showed that the milk sold in Madison was subject 
to the same processes and inspections as milk approved for sale in 
Chicago and graded “‘A.”’ As to the provision of the ordinance re- 
garding inspection of farms the Supreme Court said: “As to this 
issue, therefore, we vacate the judgment below and remand for 
further proceedings not inconsistent with the principles announced 
in this opinion.”’® 

A very similar situation was presented in Dyer v. City Council of 
Beloit,° which was appealed to the United States Supreme Court; 
that Court eventually reversed the circuit court’s judgment which 
had sustained the ordinance. 

The case of Martin v. Giessel" held that part of the Veterans’ 
Housing Act which attempted to appropriate money from the state 
general fund to be allotted to local housing authorities to carry a 
percentage of the cost of land improvements and dwelling units, was 
unconstitutional as attempting to authorize the state to be a party 
to a work of internal improvement in contravention of Wis. Const. 
Art. VIII, § 10. 

The Dean Milk Company also tested the validity of an ordinance 
providing for an inspection fee of the processing plant based on the 
amount of milk processed. The company had taken a license under 
the ordinance, but attempted to reserve the right to test the inspec- 
tion fee provision. The court held in Schutt v. Kenosha'* that in 
accepting and operating under the ordinance the plaintiffs could not 
accept the benefits of the act and attack the constitutionality of one 
of its important provisions. 

This rule was immediately changed by the legislature by the pass- 
age of Chapter 20, Wis. Laws 1951, which added this sentence to 
Sec. 269.56(2): ““No party shall be denied the right to have declared 
the validity of any statute or municipal ordinance by virtue of the 
fact that he holds a license or permit under such statutes or ordi- 
nances.”’ 

ConTRACTS 


In the case of Leuch v. Egelhoff* the defendant had rendered tree 
trimming service without complying with the then existing bid stat- 





8 340 U.S. 349, 354 (1951). 

* Id. at 356-57. 

10 250 Wis. 613, 27 N.W.2d 733 (1947), j’m’t vacated and cause remanded, 33 
U.S. 825; 252 Wis. 249, 32 N.W.2d 333 (1948). 

11 252 Wis. 363, 31 N.W.2d 626 (1948). 

12 258 Wis. 83, 44 N.W.2d 902 (1950). 

13 260 Wis. 356, 51 N.W.2d 7 (1952). 
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ute. Section 66.295 allows payment for moral obligations where the 
city accepted the work, the contract was entered into in good faith 
and the council passed a resolution providing for payment. These 
conditions were present in the case. The legislation applied to im- 
provements furnished prior to March 20, 1949. These improvements 
were made prior to that date, and the law is retroactive as to them, 
but the court held it was nevertheless a valid law. 
See also State ex rel. Grosvold v. Board of Supervisors. 


Dest LIMITATION 


See Meier v. Madison, a very unusual situation, too involved for 
discussion in this survey. 


ELECTIONS 


The case of State ex rel. Zimmerman v. Carpenter"* indicates the 
leniency the court sometimes shows where there is no exact com- 
pliance with election laws, but the people have expressed their choice. 
Here a candidate for state superintendent of public instruction did 
not file his financial statement until a day too late for filing. At the 
primary he received the second highest number of votes for the 
office. The court held he had a right to have his name placed on the 
election ballot for the May 3 election chiefly because of Sec. 5.01(6) 
which provides: 

**(6) This title shall be construed so as to give effect to the will of 
the electors, if that can be ascertained from the proceedings, not- 
withstanding informality or failure to comply with some of its pro- 
visions.” 

EMINENT DoMAIN 


Milwaukee v. Schomberg” and Schumm v. Milwaukee!*® are special 
situations having limited general interest. 


EMPLOYEES 


Elkhorn v. Industrial Comm."* and State ex. rel. Wattawa v. Mani- 
towoc Public Library Board* are also of limited general interest. 





14 263 Wis. 518, 58 N.W.2d 70 (1953). 

16 257 Wis. 174, 42 N.W.2d 914 (1950). 
16 254 Wis. 619, 37 N.W.2d 469 (1949). 
17 261 Wis. 166, 52 N.W.2d 151 (1952). 
18 258 Wis. 256, 45 N.W.2d 673 (1951). 
19 251 Wis. 497, 29 N.W.2d 769 (1947). 
20 255 Wis. 492, 39 N.W.2d 359 (1949). 
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Fire PROTECTION 


In the case of Rockwood Volunteer Fire Dept. v. Town of Kossuth 
our court held Sec. 60.29 (18m) constitutional. It provides: “Any 
town failing to provide . . . for a fire department . . . shall be liable 
for the services of any fire department in fighting fire and appearing 
to fight fire in such town upon request.”’ The court said that the legis- 
lature had power to determine what the public policy should be in 
reference to fire protection, and required protection one of three 
ways: 


1. By organizing a department. 

2. By contracting with a department. 

3. Failing to have 1 or 2, by paying for the services of any depart- 
ment responding to calls within their boundaries. 

This case should clear up many difficulties encountered in provid- 
ing fire service outside of municipalities. 

Rudolph Volunteer Fire Dept. v. Town of Rudolph™ held the words 
“any fire department” were used in their usual sense, and the benefits 
of 60.29 (18m) were not limited to departments which qualified 
under Secs. 201.59(3) and 213.08. 


Home Rute 


The case of Muench v. Public Service Commission* is of considerable 
help in understanding the language of the home rule amendment. 
The home rule amendment, Wis. Const. Art. XI, § 3, uses the words 
“local affairs” and also the phrase “state-wide concern.” Our court 
was passing on Art. IV, § 22 in the Muench case and especially on the 
meaning of the word local as it appears in that provision. The court 
said the word local as used in the constitutional provision on delega- 
tion to boards of supervisors meant powers of a local character and 
not powers over matters of state wide concern. 

The case involved the building of a dam on the Namekagon River. 
The county board law provides that a permit for the construction of 
a dam shall not be denied on the ground that the construction will 
violate the public right to the enjoyment of fishing, hunting, or 
natural scenic beauty if the county board of the county in which 
the proposed dam is located approves the construction by a two- 
thirds vote. The county board had approved it, but the constitution- 
ality of this portion of the county board law was successfully attacked 

1 260 Wis. 331, 50 N.W.2d 913 (1952). 


#2 260 Wis. 362, 50 N.W.2d 915 et 
% 261 Wis. 492, 53 N.W.2d 514 (1952). 
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in this case. The court held the matter of fishing, hunting and natural 
scenic beauty was a matter of state wide concern and thus not of a 
local character. Wisconsin Const. Art IV, § 22 authorizes the delega- 
tion of powers of a “local, legislative and administrative character” 
to boards of supervisors. 

The court expressly refers to the home rule amendment and to 
decisions under it, saying: 

There is no inconsistency in the different results reached by 
this court in State ex rel. Ekern v. Milwaukee* and Van Gilder v. 
Madison.* In both cases the court was confronted with a subject 
of legislation which partook both of the nature of a “local affair’ 
and also that of “state-wide concern,” but in the former case it 
held that the matter was primarily a “local affair,’ while the 
latter decision held that the “state-wide concern” feature was 
paramount.” 

The opinion also indicates there are subjects which are exclusively 
of state-wide concern while others may be fairly classified as entirely 
of local character. There are subjects which do not fit exclusively 
into one or the other of the two categories. In those cases the test 
that should be applied is that of paramount interest. This decision 
should be of encouragement to those interested in having home rule 
powers of municipalities interpreted broadly. 

Thompson v. Whitefish Bay*’ holds that a village may by charter 
ordinance provide for a village attorney and for his election by the 
voters. The claim was made that the ordinance did not come under 
the home rule amendment to the constitution because the amend- 
ment contained the words “subject only to this constitution,’ and 
that phrase obviously excluded any municipal matter governed by 
any other constitutional provision. The claim was made that the 
proposed charter ordinance sought to create a public office, while 
under Wis. Const. Art. XIII, § 9 the legislature has the sole power 
to do that by statutory enactment. The court, however, held the 
ordinance valid. 

INCORPORATION 


The village of Milton Junction was created out of territory formerly 
in the Town of Milton. Several years before the incorporation the 
town board pursuant to a referendum of the town electors had set 
aside $40,000 for the establishment of a community building fund 
for the Town of Milton. In Village of Milton Junction v. Town of 

* 190 Wis. 633, 209 N.W. 860 (1926). 

% 222 Wis. 58, 267 N.W. 25, 268 N.W. 108 (1936). 


% 261 Wis. 492, 515, 53 N.W.2d 514, 524 (1952). 
27 257 Wis. 151, 42 N.W.2d 462 (1950). 
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Milton** the court held that this fund was subject to apportionment 
under Sec. 66.03. The statute on division of assets makes no excep- 
tions and no trust fund was created which would not be subject to 
the statute. 

In the case of In re Village of Oconomowoc Lake*® our court simply 
held that water area as well as land area included within the limits 
of a proposed village must be considered in applying the area popula- 
tion density formula provided in Sec. 61.01 for the incorporation of 
villages. The decision is based largely on an earlier case, Fenton v. 
Ryan.*° 

Another case of some interest is State ex rel. Tegt v. Circuit Court. 


INTOXICATING LIQUOR 


A doctor was called by the police to determine whether a defendant 
was intoxicated. The city offered the doctor’s testimony in Racine v. 
Woiteshek.** The circuit court excluded the testimony, and the su- 
preme court said it should have been received. The doctor had testi- 
fied in municipal court that the purpose of the examination was to 
determine whether the defendant was intoxicated; that he did not 
examine him for the purpose of treating him, but would have given 
emergency treatment had it been needed. This testimony is not 
barred by Sec. 325.21 and should have been received. 

Companion cases arose at Whitewater out of a landlord and tenant 
relationship as to a tavern. In Smith v. Whitewater* the owner of a 
building held a combination beer and intoxicating liquor license up 
to 1942. In 1945 the owner leased the premises to Orland Whitinger 
who was granted the license directly for two license terms. The 
tenant vacated the premises on December 31, 1946 after an un- 
lawful detainer action. Then the owner of the building applied for 
a license for the balance of the license period and the licensee, the 
tenant, applied for a transfer to another location which was granted. 
It was claimed there was a provision in the lease between landlord 
and tenant which provided that the landlord could again operate the 
licensed premises at the termination of the lease without interference 
from the tenant. The court held the agreement between the parties 
did not affect the council’s right to grant the transfer. The owner of 





28 263 Wis. 367, 57 N.W.2d 186 (1953). 
29 264 Wis. 540, 59 N.W.2d 662 (1953). 
3° 140 Wis. 353, 122 N.W. 756 (1909). 

31 255 Wis. 501, 39 N.W.2d 450 (1949). 
2 251 Wis. 404, 29 N.W.2d 752 (1947). 
% 251 Wis. 306, 29 N.W.2d 33 (1947). 
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the building held no license and therefore no right of his to sell liquor 
had been invaded. 

The second case was a mandamus action to compel the issuance 
of a license.* In disposing of this application for a writ the court 
held that “inhabitants” under the intoxicating liquor quota law, 
Sec. 176.05(21), did not include summer vacationists, and that the 
population had to be tested as of the time the council passed on the 
application. The court also said that in no case could the action lie 
to compel the council to grant a license. The court indicates the 
possibility that the council might be compelled to exercise discretion 
where it had arbitrarily refused to consider an application on its 
merit. This principle was not involved here, however, as the quota 
was already filled. 

The case of State v. Graves* should be of assistance to officers and 
attorneys enforcing municipal ordinances. A minor aged 17 came 
into a tavern accompanied by an adult. The minor girl asked for 
beer and the defendant bartender refused to serve her. Then the 
adult ordered two cans of beer which the bartender set before him. 
After paying the bartender the adult picked up the cans of beer and 
started for the door, and the minor took one of the cans from him 
a few feet from the bar and consumed it outside on other premises. 

The court held that under a statute prohibiting the furnishing of 
intoxicating beverages to minors, it is of no significance that the sale 
was made to an adult and by him delivered to the minor for con- 
sumption so long as it was done with the knowledge of the person 
making the sale, or if the circumstances were such that he should 
have known it. In such cases the seller has furnished the beverage 
to the minor. 

The case of State ex rel. Fairchild v. McCarthy™ tested the power 
of a town board to issue an additional license on a finding of the 
board that the population was more than a certain figure which 
would permit an additional license. The evidence back of the finding 
does not appear. The court held that the last national census will 
control in the absence of an accurate census taken as specified in 
Sec. 61.02 or by at least proof of equivalent facts clearly showing 
the method and accuracy of the figure. After this case was decided 
the legislature in 1951 amended Sec. 176.05(21)(a) by inserting the 


* 251 Wis. 313, 29 N.W.2d 37 (1947). 
% 257 Wis. 31, 42 N.W.2d 153 (1950). 
% 257 Wis. 62, 42 N.W.2d 484 (1950). 
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words “as determined by the last federal census.”*’ This may close 
the door on any criteria other than the last federal census. 

Also of some interest on the quota limitation law in case lands are 
detached from a town is State v. McEwen.** 


LEGISLATION 


See Statutes, pages 244-245. 


LIABILITY 


There were 17 cases dealing with municipal liability during the 
period of this survey. They are analyzed alphabetically rather than 
in the order of importance or chronologically. 

In Bauhs v. St. James Congregation*® the court held that a sidewalk 
in front of a church was not a structure within the meaning of the 
Safe Place Statute. While the case does not involve a municipality, 
the same rule would apply to sidewalks surrounding municipal 
buildings. 

The case of Briggson v. Viroqua*® was an action for the abatement 
of a nuisance and the recovery of damages for injury to plaintiff’s 
land as a result of the nuisance. The lower court determined damages 
to be $5,000, but denied injunctive relief. The defendant appealed 
and the plaintiffs filed a motion for review as to that part of the 
judgment which denied an injunction. The city had a dry well until 
1940, but thereafter the effluent from the sewer system was dis- 
charged into an open area adjacent to the plant from which it flowed 
down a valley to plaintiff’s farm. The sewage plant was equipped 
with a by pass valve which was opened on occasion letting raw 
sewage go down the valley. The condition was largely remedied by 
further improvements to the plant in 1946. 

The supreme court approved the award of damages, and granted 
a limited injunction restraining the city from precipitating any 
sewage across plaintiff’s lands which had not first been deodorized 
and purified so as not to contain foul or noxious matter capable of 
injuring plaintiff’s land or of causing a nuisance thereto. The city 
had contended that the plaintiff’s only remedy so far as damages 
were concerned was under eminent domain statutes. The contention 
was not sustained. The court said the municipality had no more right 
to create a nuisance to the injury of another than has an individual. 

37 Wis. Laws 1951, c. 589. 

38 254 Wis. 332, 35 N.W.2d 902 (1949). 


89 255 Wis. 108, 37 N.W.2d 842 (1949). 
4° 264 Wis. 47, 58 N.W.2d 546 (1953). 
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(It should be noted that the relationship was that of one proprietor 
to another.) 

The case of Britien v. Eau Claire“! has caused considerable concern 
to municipal attorneys because it seems to be a departure from the 
usual rule that the repair and maintenance of highways is a govern- 
mental function and the municipality is not liable for the negligence 
of its employees in performing such functions. 

The city had been using a tractor with scraper attached to cut 
sidewalk and boulevard grades. A heavy gate on the scraper was so 
constructed and connected with the tractor as to permit it to be 
raised by means of pulleys, cable and a lever on the tractor. After 
the day’s work an employee of the city parked the equipment in a 
vacant lot. The record does not disclose how long it was intended to 
leave it there but it does disclose that it was left there about a week 
after the accident. The plaintiff, a boy of six years, and an older 
brother went to the lot to play on the machinery. The older brother 
sat in the driver’s seat and as he turned to observe his brother his 
arm struck a control lever which released the gate which fell by force 
of gravity upon the 6 year old’s leg causing serious injury. The jury 
found the defendant causally negligent. 

The city contended that it was engaged in carrying on a govern- 
mental function and therefore was not liable. The court held the 
city liable. It said that the doctrine of attractive nuisance does not 
apply to municipal corporations when the act creating the hazard 
is performed in the exercise of a governmental function. It does 
apply, however, where it is created when the municipality operates 
in a proprietary capacity. The court further said that immunity 
from liability even when engaged in governmental operations rests 
upon a weak foundation, stating: 


. . . Its origin seems to be found in the ancient and fallacious 
notion that the king can do no wrong. The rule is one of such 
long standing and has become so firmly established as a parcel 
of Wisconsin’s jurisprudence, however, that we should hesitate 
to abandon it. We consider that if it is to be abandoned it is only 
proper that the request therefore should be made to the legisla- 
ture. But we do consider that the precedent, lacking support in 
both logic and reason, should not be so construed as to extend the 
exemption beyond the boundaries of its previous application. 
And, since we are not foreclosed by any former decision of this 
court to consider the direct question before us as a novel one and 
since none of the precedents disclose a state of facts similar to 
those which we have for consideration, we conclude that when 





“1 260 Wis. 382, 51 N.W.2d 30 (1952). 
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the city of Eau Claire parked its equipment after completing the 
day’s work it was functioning in its proprietary capacity and 
therefore subject to the same rules as to liability for the main- 
tenance of an attractive nuisance as is a nonpublic agency.” 


It is easy to understand the desire of the court to establish liability 
in the case, but it would seem that it would have been much more 
logical to conclude that road machinery was maintained and stored 
in connection with the business of road repair and maintenance which 
is a governmental function. Its purpose was not changed simply 
because it was temporarily stored waiting for the next road main- 
tenance work. Machinery should be classified as devoted to the func- 
tion for which it is used. 

The court applied the rule that the doctrine of attractive nuisance 
does not apply to a municipality where the negligence occurred or 
the attractive condition was created in the exercise of a governmental 
function in Flamingo v. Waukesha discussed below. This case is a 
later case and indicates that the court is not abandoning the im- 
munity doctrine in attractive nuisance cases arising out of govern- 
mental functions but merely that it avoided applying it in the 
Britten case where there was no direct Wisconsin precedent but 
where it would have been logical to apply it. 

In the case of Feirn v. Village of Shorewood Hills** the court held 
that a swimming pier consisting of a boardwalk and board platform 
supported by wooden posts with a wooden bench, diving board and 
observation tower, constructed by the village as a place of resort and 
assemblage and so used by the public, was a structure and public 
building within the meaning of the Safe Place Statute. 

The case of First National Bank & Trust Co. v. S. C. Johnson & 
Sons* was one in which one Lange fell due to a broken curb in the 
middle of a city block. There had been some reconstruction at the 
point and the injured party had caught his foot at the point where 
the curb had disintegrated. The jury found for the plaintiff. The 
appellants claim that a defect in the curb in the middle of the block 
is not actionable. The court points out that the use of curbs in the 
middle of the block has been greatly increased and that earlier 
decisions do not necessarily govern present use and conditions. The 
judgment for the plaintiff was affirmed. 

In Flamingo v. Waukesha,“ referred to above, the city owned land 
between Baxter Street and the river. In cleaning the streets of snow 

41a 260 Wis. 382, gay 51 N.W.2d 30, 32 (1952). 
“ 253 Wis. 418, 34 N.W.2d 107 (1948). 


“9 264 Wis. 404, 30 N.W.2d 445 1953). 
“ 262 Wis. 219, 55 N.W.2d 24 (1952). 
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the city dumped it on this strip in such a way that a shelf of ice was 
built up over the river. Patrick Flamingo, ten years old, played on 
this snow pile and was drowned when the shelf dropped off into the 
river. 

The complaint alleged a dangerous condition, a trap, and an at- 
tractive nuisance. The court sustained the defendant’s demurrer 
holding that the maintenance of streets and highways in a condi- 
tion fit for travel is a governmental function. It is also a govern- 
mental function to maintain a dump for the disposal of unwanted 
material. The court said: “The doctrine of attractive nuisance . . . 
can have no application in cases in which the negligence occurred 
or the attractive condition was created in the exercise of a govern- 
mental function.”’“ If the liability is to be extended the legislature 
and not the courts should do it. 

A mother sued for the death of her son from drowning in a municipal 
swimming pool in the case of Flesch v. Lancaster.“ In one count she 
alleged that the pool was being operated for profit and that it was 
a proprietary activity, and in a second count that the swimming 
pool was a public building and structure under the Safe Place Statute. 
The city demurred. The court said that the mere fact that a charge 
was made for the use of the pool did not necessarily make the func- 
tion proprietary, nor did the fact the pool operation created a deficit 
make it governmental. The allegations in each count are such that 
the demurrer to each must be overruled. This was only a ruling on 
the demurrer and did not finally determine liability or non-liability. 

In the case of Hoepner v. Eau Claire“ the plaintiff was engaged in 
playing a game of soft ball on a field owned and constructed by the 
city on a city playground. He tripped on an imbedded strand of 
wire. The city had filled in about 3 inches of soil. The plaintiff claimed 
negligence and the violation of the Safe Place Statute. The court 
held the field was not a place of employment nor a structure and thus 
not under the Safe Place Statute, and also held there was no liability 
under common law as the function was governmental and the re- 
lationship of “governor and governed” existed. 

The case of Holl v. Merrill** should be of especial interest as it 
deals with the liability of a municipality where a sidewalk defect was 
created by a third party. The county had excavated so close to the 
sidewalk that there was a defect in the sidewalk. The plaintiff sued 
both the city and the county. The county made a motion for sum- 


w 262 Wis. 219, 222, 55 N.W_2d 24, 26 (1962). 
264 Wis. 234, 2d 710 (1953). 
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mary judgment on the grounds the city alone is liable. The lower 
court granted the motion, but the supreme court reversed this judg- 
ment. The county’s liability is primary under Sec. 81.17. Both the 
city and county are liable to the plaintiff, but as between the two 
the liability of the county is primary. Here the judgment could be 
against both defendants, but the judgment against the city would 
not be enforceable until execution had been returned unsatisfied in 
whole or in part against the county. 

The case of Jacobson v. Milwaukee* illustrates the value of exact 
measurements of the defect in a sidewalk injury case as compared 
with indefinite and unreliable estimates as to the size of the defect. 
A lady was injured on a sidewalk. There had been a drizzle, then 
freezing and later snow. The injured lady told a police officer who 
investigated that she slipped and fell. The sidewalk was icy. Later 
she claimed her heel caught in a hole in the sidewalk which she judged 
was 41% inches deep. At the time of the adverse she pointed out as the 
place she fell a place different from the one she designated at the trial. 
An employee of the city engineer’s office made an investigation 
April 1, 1948, immediately after the defendant received notice of 
the claim. The accident happened March 7, 1948. His measure- 
ments showed the depression to be 1)4 inches below the grade. The 
court set aside the jury’s verdict for the plaintiff as not supported 
by the evidence and the supreme court affirmed the decision, saying: 


“This court has often held that the testimony of disinterested 
and unimpeached witnesses on subjects like measurements and 
distances, and which is based on memory or casual observation 
and is at best only an estimate, must yield to that which is based 
on actual measurement.’’®° 


The case of Kirchoff v. Janesville’! was one in which the plaintiff 
injured his arm in a woodworking machine in a vocational school 
shop. The court held the machine was no part of the building within 
the Safe Place Statute, and this was true even though some of the 
products produced in the shop were sold. The court held the object 
of the school was training and not the sale of merchandise. Therefore, 
the shop was not a place of employment. 

The case of Larson v. Lester®* together with the next case to be 
discussed opened up a novel field of municipal liability. 

Section 270.58 provides as follows: 


49 262 Wis. 256, 55 N.W.2d 1 (1952). 
50 Td. at 260, 55 N.W.2d at 3. 

51 255 Wis. 202, 38 N.W.2d 698 (1949). 
5 259 Wis. 440, 49 N.W.2d 414 (1951). 











March] WISCONSIN MUNICIPAL LAW, 1947-1953 235 


Where the defendant in any action, writ, or special proceeding, 
oneal in actions for false arrest, is a public officer and is pro- 
ed against in his official capacity and the jury or the court 
finds that he acted in good faith the judgment as to damages and 
costs entered against the officer shall be paid by the state or po- 
litical subdivision of which he is an officer. 


Section 260.11 reads: 

Any person may be made a defendant who has or claims an 
interest in the controversy adverse to the plaintiff, or who is a 
necessary party to a complete determination or settlement of the 
questions involved therein. . . . 

In the Larson case the guardian of Kermit Larson sued a village 
marshal for shooting Kermit. It was alleged the act was done by 
the defendant in his official capacity and while acting in good faith. 
Both the village marshal and the village demurred for improper 
joinder of causes of action and because the complaint did not state 
facts sufficient to constitute a cause of action. The demurrer of the 
village was sustained by the lower court, but the supreme court 
reversed that decision. The village is a proper party and the statute 
covers the situation. 

A slightly different question was involved in Matczak v. Mathews.® 
Here a patrolman inflicted wounds on the plaintiff through the ac- 
cidental discharge of a shotgun. At the time the defendant and 
another officer were following the car in which the plaintiff was 
riding. The trial court granted the city’s motion for summary judg- 
ment. The supreme court reversed, holding that under Sec. 270.58 
the term “public officer” included police officers even though our 
court had previously held that a patrolman was an employee and 
not a public officer. The court points out that it would be absurd to 
apply the statute only to the chief whose duties kept him at a desk 
job very largely, while patrolmen are out on the beat making arrests 
and having on occasion to have to resort to the use of firearms. The 
legislature’s intent was not thus restricted. 

A somewhat similar question may be involved in Sec. 62.25(2)(a) 
which reads as follows: 

Actions. (a) Damages, if any, in an action against a city 
officer in his official capacity, except the action directly involve 
the title to his office, shall not be awarded against such officer, 
but may be awarded against the city. 

In Pias v. Racine* there was a depression of 174 inches between 
two slabs of concrete sidewalk; both squares were cracked length- 


53 265 Wis. 1, 60 N.W.2d 352 (1953). 
4 263 Wis. 504, 58 N.W.2d 67 (1953). 
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wise in the center and the north half sloped at a 20 per cent pitch 
and the west edge was tipped laterally at an angle of 234 inches per 
foot. The defendant made a motion for a directed verdict which was 
granted on the theory that earlier cases had held that a variation in 
height of 234 inches taken alone was not actionable. The supreme 
court reversed the judgment, saying the jury’s verdict for plaintiff 
should stand. Many other factors were in this case other than the 
variation in height, and unless there is no room for controversy, 
insufficiency or want of repairs of a sidewalk is a question for the 
jury. 
The liability of a city in maintaining a sidewalk along a city- 
owned athletic field was tested in Thomas v. Appleton.® Due to the 
open field the snow drifted frequently. The place where plaintiff fell 
had an accumulation of snow and ice for a period of three weeks. It 
was rough and uneven. The plaintiff stepped in loose snow and he 
lost his balance. “He slipped on rough ridged ice and went down, he 
did not trip.’ The sidewalk was plowed on January 15 and was not 
plowed again until after the accident which occurred on February 9. 
The record showed constant drifting. The court said it would be 
unreasonable to require the city to maintain the sidewalk free from 
drifts under the conditions, and it would be mere speculation to 
assert that a drift removed in the afternoon would not be back the 
next morning. The case seems also to go on the ground that mere 
slipperiness is not a defect. 

In Wallner v. Fidelity & Deposit Co.5’ it was held that an officer 
is liable for arresting the wrong person if he fails to take proper pre- 
caution to ascertain the right person, or if he refuses information 
offered that would have disclosed his mistake, or if he detains the 
person an undue length of time without taking proper steps to 
establish his identity. 

In Wendlandt v. Industrial Comm.,®* the defendant challenged the 
constitutionality of Sec. 102.07(5), appearing in the statutes prior 
to 1951 when it was repealed by Chap. 247, Wis. Laws 1951. It 
provided that any person on a golf course for the purpose of caddy- 
ing or while caddying should be deemed an employee of the golf club, 
person or municipality operating the course. Respondent was the 
owner of a golf course, and did not hire, pay or regulate caddies. 
He did not know the players used caddies. The burden imposed is 





% 256 Wis. 163, 40 N.W.2d 575 (1949). 
* Td. at 165, 40 N.W.2d at 575. 

57 253 Wis. 66, 33 N.W.2d 215 (1948). 
58 256 Wis. 62, 39 N.W.2d 854 (1949). 
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too far removed from the obligations growing out of the enterprise 
and the law was declared unconstitutional. 


OFFICERS 


An unusual situation was presented in Leuch v. Egelhoff.** During 
the time the plaintiff was legal advisor to the city, the defendants, 
city officers and common council members, paid out $5320 for the 
trimming of trees in the city of Cedarburg. No bids were taken. This 
suit was brought by the plaintiff as a taxpayer and in behalf of other 
taxpayers. The trial court granted a summary judgment for defend- 
ants on the theory plaintiff was estopped to bring the action since 
he was the legal advisor when the first payment was made. 

The supreme court reversed and remanded with directions to rein- 
state plaintiff’s complaint. The action was by the plaintiff for him- 
self and for other taxpayers and the individual estoppel should not 
bar the action. “‘A public officer, such as a city attorney, who dis- 
covers alleged illegal contracts entered into by the city, is duty 
bound as a matter of public policy to protect the taxpayers.”® 

Section 66.295 permits payments only for work done before the 
statute’s enactment. Where the work was done after the enactment 
the enactment is of no assistance. 

Other cases of some interest under this heading are State ex rel. 
Evjue v. Weatherly® and State v. Hackbarth.* 


ORDINANCES 
See Prosecution of Ordinances, pages 240-242. 


PENSIONS 


The case of Harrington v. Shorewood® deals with the matter of 
contracting to waive increases in pay as they may affect pension 
rights. The village of Shorewood wanted to grant increases in pay 
to its firemen and policemen, but did not want those increases to 
affect the amount of pensions required to be paid. Accordingly a 
raise was offered on condition the recipients signed an agreement 
stipulating that the raises would not be counted in the figure on 
which pensions are based. The court held the agreements were in- 
valid and wholly ineffective. The policy set forth in the statute 
cannot be altered in such a manner. 

59 255 Wis. 29, epee (1949). 

60 Td. at 31, 38 N.W.2d at 2 

$1 255 Wis. 225, 38 N.W.2d 4 472 (1949). 


$2 256 Wis. 545, 41 N.W.2d 594 (1950). 
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The claimant was a widow of a fireman in this case, and she would 
have a separate claim in her own right independent of her husband. 
Accordingly the question of possible estoppel is not in the case as to 
her. The widow is entitled to a pension based on the full salary paid 
the fireman. 

In the case of State ex rel. Johnson v. Buchanan the supreme 
court held that in counting the twenty-two years of service required 
for retirement on pension for policemen, periods during which the 
police officer was under suspension must be deducted. 

The case of Séate ex rel. Tilkens v. Board of Trustees® deals with 
the meaning of the word “injury” as it appears in Sec. 62.13(10)(e). 
It means damage due to external violence and does not include 
damage caused by disease. 


Powers or MunIcIPALITY 


The case of Brennan v. Milwaukee® was an action to restrain the 
enforcement of a city ordinance against plaintiff’s property. The 
ordinance required a bathtub or shower for each occupied dwelling 
where city water and sewer were available except as required in 
other sections of the code. Plaintiff had nine six-room apartments, 
five of which did not comply. Other sections of the code permitted 
one bathtub or shower for each two apartments having no more than 
three rooms each, another section required one bathtub or shower 
for every 16 roomers, and a third, one bath tub or shower for each 
sex for each ten units in a trailer house community. 

The court gave five rules for classification, two of which were: 


1. All classification must be based upon substantial distinctions 
which make one class really different from another. 


5. That the characteristics of each class should be so far"dif- 
ferent from those of other classes as to reasonably suggest at least 
the propriety, having regard to the public good, of substantially 
different legislation.* 

The court said that the reason for the ordinance was to provide 
opportunity for cleanliness. However, the court held the ordinance 
void as offending against the constitutional equal protection of the 
laws since there may be just as many people in a three-room apart- 
ment as in a six-room unit. The classification was not based onthe 
object to be accomplished. 

* 254 Wis. 261, 35 N.W.2d 897 (1949). 

% 253 Wis. 371, 34 N.W.2d 248 (1948). 


* 265 Wis. 52, 60 N.W.2d 704 (1953). 
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In Heimerl v. Ozaukee County® the constitutionality of Sec. 86.106 
as it appeared in the 1949 Statutes was challenged. The provision 
was repealed in 1951.°* It provided that any town, city or village 
could enter into contracts to build, grade, drain, surface and gravel 
private roads and driveways. It also provided that counties could 
enter into agreements with a municipality to perform for it any 
such work. The county board of the defendant county passed a 
resolution expecting to use the statute. An action for declaratory 
judgment to test its constitutionality was commenced. 

The statute was held unconstitutional. While an adjoining land- 
owner has a right to access to a public road, that right does not per- 
mit a municipality to build private roads as provided by this statute. 
The construction of private roads does not tend to the preservation 
of the public health or the general welfare. In order for a municipality 
to employ taxes to carry on a competitive business, such business 
must involve a public function or be concerned with some element 
of public utility. 

The case of Milwaukee County v. Carter’ dealt with a county 
ordinance prohibiting religious services except nondenominational 
or interdenominational Easter sunrise services in the parks of Mil- 
waukee County. A unit of Jehovah’s Witnesses asked for permission 
to hold a series of public meetings, but the permit was denied. A 
meeting was held anyway with a sound amplifying unit being used. 
The meeting and the amplifier did not disturb anyone or interfere 
with the use of the park for recreational purposes in any way. The 
supreme court held the ordinance void as an interference with free 
speech. Government may in the interests of public safety and the 
sharing of facilities exercise control over when, where and under 
what conditions public meetings may be held on public property; 
but to deny to the people the use of the people’s property for the 
public discussion of specific subjects is an unconstitutional inter- 
ference with rights expressly guaranteed by both state and federal 
constitutions. 

Of some interest under this heading are Johnson v. Ripon,” Jolly v. 
Greendale Housing Authority,” Palfuss v. Milwaukee" and Safe Way 
Motor Coach Co. v. Two Rivers.” 





68 256 Wis. 151, 40 N.W.2d 564 (1949). 
69 Wis. Laws 1951, c. 247, s. 36. 

70 258 Wis. 139, 45 N.W.2d 90 (1950). 
71 259 Wis. 84, 47 N.W.2d 328 (1951). 
72 259 Wis. 407, 49 N.W.2d 191 (1951). 
73 258 Wis. 374, 46 N.W.2d 208 (1951). 
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PROSECUTION OF ORDINANCES 


There are quite a number of developments in this field, culminating 
in the enactment of Chap. 448, Wis. Laws 1953, which repealed 
Secs. 16.63 and 62.25(2)(c) and created Sec. 66.12 which deals with 
the collection of forfeitures and penalties under city and village 
ordinances. It provides that the action may be commenced by war- 
rant or summons. It also provides that: 


No such judgment or the imposition of any penalty or costs 
shall be suspended or deferred for more than 30 days without 
consent of the city or village which consent may be given by the 
city or village officer in charge of the prosecution. 


This may seem like a new limitation on the power of the court. 
Actually after study of the cases of Milwaukee v. Stanki and State v. 
Stang Tank Line discussed below under this heading, it will appear 
that the new statute may be making it possible for the court to sus- 
pend because the plaintiff’s agent consents to it, while in the absence 
of such consent the court would have no such power. The new statute 
does focus attention on the limitation of power, however. 

In Milwaukee v. Stanki”* the defendant was charged with violation 
of a city ordinance prohibiting the possession of a gambling device. 
He was found guilty by the district court which assessed costs and 
suspended sentence. The city appealed to the municipal court where 
he was found guilty and fined $500. Appeal was taken to the supreme 
court where the judgment was affirmed. The court said: 


The terms of the ordinance are mandatory. The conviction es- 
tablished the city’s right to a judgment for money within the 
stated limits and the city is aggrieved by a judgment which 
ignores the right. The discretion of the trial court does not extend 
so far that, without the city’s consent, it may deprive the city 
of money which the ordinance says the city shall have from the 


guilty party.™ 

This case clearly shows that certain rights are established in the 
city on the conviction. Certainly these cannot be suspended without 
the consent of the city’s representative in charge of the case. This 
principle is the reason for the language of the amended statute. 

In Oshkosh v. Lloyd” a defendant was charged with driving under 
the influence of intoxicating liquor. Judgment in the municipal court 
was, for the city. The case was appealed to the circuit court where a 
jury found the defendant not guilty. The city attorney moved to set 
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the verdict aside as not supported by the evidence and the court 
granted the motion. The supreme court said there was no error in 
setting aside the verdict. The court also indicated that it would be 
proper for the court to direct a verdict where the evidence was un- 
disputed. It went on to say that ordinance cases may be disposed of 
summarily in the trial court without a jury unless the law provides 
otherwise, but the defendant is entitled to a jury trial in circuit 
court unless the jury is waived. 

In South Milwaukee v. Schantzen™ a warrant was sought for an 
ordinance violation based on an affidavit made by a police officer. 
The affidavit did not indicate it was made in behalf of the city. The 
case was thrown out by the supreme court because of this omission 
after conviction by the police justice of the peace and the circuit 
court. Complaints and affidavits should disclose they are made in 
behalf of the city. 

The case of State v. Stang Tank Line™® and three companion cases 
established the fact that the court has no power to impose a penalty 
that is not within the limits of the statute. Here the statute required 
the imposition of a penalty of $50 plus 10 cents a pound for the excess 
weight of truck and its load. When calculated this was $1241.13. 
The court assessed a penalty of $50 plus $300 for the extra poundage. 
The state sued out a writ of error. The supreme court said the court 
had no right to impose a penalty other than one prescribed by the 
legislature. Any different rule would impair the constitutional divi- 
sion of power between the branches of government. 

In Stoughton v. Powers? an action was brought for fighting on the 
complaint of a private citizen in behalf of the city. The defendant 
attacked the conviction on the ground the affidavit could not be made 
by a private citizen not an officer. The court said no harm would 
be done by permitting a private individual knowing of a violation 
to submit the basis for a prosecution. The city’s interest can be 
protected by the proper officials. (Proper administration would in- 
dicate that a responsible municipal official would review such a 
complaint before the case was actually started.) 

In Waukesha v. Stathas* the city had adopted by reference a state 
provision relating to procuring liquor for minors, including the pen- 
alty. The penalty provision of the statute adopted by reference pro- 
vided for a possible straight imprisonment sentence. The defendant 
was convicted and ordered to pay a fine of $100 and costs or that in 

77 258 Wis. 41, 44 N.W.2d 628 (1950). 

78 264 Wis. 570, 59 N.W.2d 800 (1953). 


79 264 Wis. 582, 60 N.W.2d 405 (1953). 
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default of payment defendant be imprisoned in the county jail for 
sixty days. In spite of a broad severability clause in the ordinance, 
the court held the invalid part of the penalty section permitting 
straight imprisonment could not be severed and the ordinance and 
conviction were both void. 


PUBLICATION 


In Madigan v. Onalaska® the question of where a newspaper is 
published was under consideration. Section 62.10(2) provides: 

“In cities of the fourth class, the council . . . shall designate one 
or more newspapers published in the city, if any...” 

The Holmen Times had apparently been designated as the official 
paper. It is first distributed to the public at Holmen. The court held 
“« |. . @ newspaper is published at the place at which it is first dis- 
tributed to the public regardless of the place of printing.’’®? 





Pusuic UTILITIES 


In Chicago, Milwaukee, St. Paul & Pacific R.R. v. Public Service 
Commission® a petition was filed with the Wisconsin Public Service 
Commission by the city of Tomah asking that the morning Hiawatha 
eastbound be required to stop at Tomah. The commission issued an 
interlocutory order requiring the stop for a period of 60 days. After 
the trial period was over another hearing was held at which it ap- 
peared the train operated on a very close schedule and that stopping 
at Tomah frequently made it late in Chicago with inconvenience to 
through passengers who missed connections. The commission then 
authorized discontinuance of the stop. 

A new complaint was filed alleging the daytime railroad service 
was inadequate and praying an additional stop for eastbound trains 
be established. After two hearings the commission ordered that the 
railroad either stop the train or in the alternative provide other 
eastbound passenger service between 6 a.m. and 12 noon daily. The 
order was attacked as unreasonable and as taking property without 
due process and as contrary to the commerce clause of the United 
States Constitution. The supreme court sustained the order. The 
fact the railroad may sustain pecuniary loss if it elects to furnish an 
alternative method of eastbound transportation does not constitute 
a taking of property without due process of law. The fact there may 





81 256 Wis. 398, 41 N.W.2d 206 (1950). 
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be a pecuniary loss is only one factor to be considered. The prime 
duty of a carrier is to furnish adequate facilities to the public al- 
though that may result in some pecuniary loss. The order requiring 
the service was sustained. 

In Commonwealth Telephone Co. v. Public Service Commission™ the 
court held that the commission in fixing telephone rates must file 
findings of fact, including the essentials on which it bases the rea- 
sonablenesss of the rate order. It must determine and set forth the 
relevant facts and circumstances determinative of the rate base. 


SaFe Piace STATUTE 


The following cases deal with the Safe Place Statute but are dis- 
cussed herein under the topic head of Liability, pages 230-237: 

Bauhs v. St. James Congregation; Feirn v. Village of Shorewood 
Hills; Flesch v. Lancaster; Hoepner v. Eau Claire; Kirchoff v. Janesville. 


ScHOOLS 


The case of State ex rel. Thompson v. Giessel® held unconstitutional 
Sec. 42.535 enacted by Chap. 551, Wis. Laws 1951. It authorized an 
additional annuity of a dollar a month for each year of teaching 
experience to teachers previously retired. It was held unconstitu- 
tional as granting extra compensation to public servants after the 
services had been rendered and to public contractors after the con- 
tracts had been entered into. Since the act applies only to teachers 
already retired it cannot encourage teachers to enter the profession. 

The cases of School District No. 4 v. County School Committee®* and 
State ex rel. School District No. 4 v. Burnett County School Committee** 
and Perkins v. Peacock** all deal with problems of reorganization of 
school districts. Since the cases have limited interest and would 
require much space for adequate presentation, they are merely re- 
ferred to for those interested in the special subject. 


SEWERAGE 


A very thorough analysis of the relationship between a municipality 
and the state is contained in Madison Metropolitan Sewerage District 
v. Committee on Water Pollution.* 


& 252 Wis. 481, 32 N.W.2d 247 (1948). 
8 262 Wis. 51, 53 N.W.2d 726 (1952). 
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Pursuant to Sec. 144.05(1) the state committee on water pollution 
ordered the Madison metropolitan sewerage district to submit plans 
for eliminating the discharge of sewage effluent from its plant into 
certain lakes. The district, the city of Madison and a taxpayer all 
challenged the validity of the order. The court held the order valid 
and said a municipal corporation has no privileges or immunities 
which it may invoke in opposition to the will of its creator. The due 
process clause applies only to property held by a municipality in its 
proprietary capacity. A municipal charter is not a contract within 
the contemplation of a constitutional prohibition against impairing 
the obligations of a contract. Whatever powers are given to municipal 
corporations may be taken away, subject only to express provisions 
of the constitution. 

In Superior v. Committee on Water Pollution® the city was asking 
for a review of the order through the medium of a declaratory judg- 
ment. The specific statute provided that: “The determination of the 
committee shall be subject to review in the manner provided in 
chapter 227.’”’ The court held that when a specified method of review 
was prescribed by statute, the method so prescribed is exclusive. The 
city could not test the order in an action for declaratory judgment. 


SpecraAL ASSESSMENT 


In the case of Extrom v. Tomahawk" the city had made an assess- 
ment after the work had been done. A property owner challenged his 
assessment. The court held the reassessment statutes now waive the 
procedural steps as long as the property owner is protected against 
anything but a levy which does not exceed the amount of the net 
benefits to his property. 

STATUTES 


A very brief mention is made of some items of legislation enacted 
by the Wisconsin legislature from 1947 through 1953. 

Chapter 206 of the Laws of 1947 closes existing police and fire 
pension systems to parties joining these departments after January 
1, 1948. 

Chapter 32, Laws of 1951 creates Sec. 67.05(13) permitting the 
issuance of municipal bonds for several purposes in one issue. 

Chapter 60, Laws of 1951 makes possible the inclusion of public 
employes under social security. Secs. 20.99 and 66.99, Statutes 1951. 

Chapter 70, Laws of 1951. Sections 61.33, 62.07(7)(d) and 348.28(2) 





% 263 Wis. 23, 56 N.W.2d 501 (1953). 
% 257 Wis. 348, 43 N.W.2d 357 (1950). 
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prohibited officers from being interested in contracts with their 
municipality but established a $300 exemption. This exemption is 
increased to $1000. 

Chapter 262, Laws of 1951 permits any city, village, township, or 
school district to borrow money for a number of purposes on munici- 
pal notes. Sec. 67.12(12), Statutes 1951. 

Chapter 263, Laws of 1951 permits municipalities in temporary 
need to borrow money by temporary notes. Sec. 67.12(1), Statutes 
1951. 

Chapter 339, Laws of 1951 brings the statutes up to date to cor- 
respond with the constitutional limit on bonded indebtedness in 
cities. Sec. 67.03(1), Statutes 1951. 

Chapter 374, Laws of 1951 authorizes the payment of premiums 
for hospital and surgical insurance and county employes and hospital, 
surgical and other health and accident insurance for employes and 
officers of cities and villages. Secs. 59.08(14m) and 66.18(2), Statutes 
1951. 

Chapter 447, Laws of 1951 deals with not granting permits for 
construction of buildings in the bed of a street or highway in the city 
or within its platting jurisdiction. Sec. 62.23(6)(d), Statutes 1951. 

Chapter 722, Laws of 1951 revises the Wisconsin retirement fund 
law in a number of ways. Chap. 66, Statutes 1951. 

Chapter 123, Laws of 1953 further revises the law relative to 
municipal notes. Sec. 62.12(12), Statutes 1953. 

Chapter 267, Laws of 1953 authorizes municipalities to purchase 
liability insurance covering both the municipal corporation and its 
officers, agents and employes. Sec. 66.18(1), Statutes 1953. 

Chapter 340, Laws of 1953 rewrites the state law on intoxicated 
driving and increases the penalty sections for traffic offenses. Local 
traffic penalties should be made to correspond. Sec. 85.91, Statutes 
1953. 

Chapter 346, Laws of 1953 relates to the integration of social 
security and the Wisconsin retirement fund. Secs. 20.99(5),(6) and 
66.99(1)(b), (3), Statutes 1953. 

Chapter 486, Laws of 1953 revises the form in which municipal 
budgets shall be submitted. Sec. 65.90(2), Statutes 1953. 


STREETS 


In Herbert v. Richland Center certain taxpayers brought an action 
to compel the replacement of a bridge that had washed out. The 





% 264 Wis. 8, 58 N.W.2d 461 (1953). 
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bridge was originally built by promoters of a real estate development, 
but an offer was made by them to turn over the bridge to the city 
“providing the city will accept, keep up and maintain the same.” 
The city accepted the offer. One of the donors was a council member, 
and the city now claims the contract invalid because of this. The 
court said the alleged contract did no more than recite the obligations 
which the city incurred as a matter of law if it accepted the gift of 
the bridge. It is therefore the city’s obligation to replace the bridge 
independent of the contract. 


TAXATION 


The case of State ex rel. Baker Mfg. Co. v. Evansville® involved a 
contest on assessments by certiorari to review the proceedings of 
the board of review. The court held that where a second meeting 
of the board of review was held pursuant to call‘and not as an ad- 
journed meeting, 48 hours notice to the taxpayer or his attorney was 
required. A meeting“not so called would have no legal standing. The 
taxpayer and his attorney have a right to examine the assessor. A 
taxpayer also had the right to show that property which the statute 
said should be entered several times was not so entered, thus under- 
assessing the owners of that property and discriminating against the 
owners who were compelled to pay more. The command of Wis. 
Const. Art. VIII, § 1 requires uniformity of taxation according to 
value of real and personal property without distinction. 

In Devitt v. Milwaukee" the court held that a procedure in a fore- 
closure of tax liens which provided for the giving of notice to each 
property owner by registered mail addressed to his last known post 
office address met the requirement of due process of law. An in- 
dividual acquiring real estate is presumed to know what the law 
requires in respect to its taxation. Due process in this procedure does 
not require the right to notice and hearings deemed essential to the 
validity of proceedings and judgments of judicial tribunals. 

The case of Evangelical Lutheran Church v. Shawano County® re- 
affirms the well known principle that taxation is the rule and exemp- 
tion the exception. It held that a benevolent home for children, 
organized to teach religious principles to orphans, half orphans and 
neglected and dependent children, in which more than 50% of the 
children were not orphans was not entitled to be exempt under a 
statute exempting an “orphan asylum or orphan home.” 





% 261 Wis. 599, 53 N.W.2d 795 (1952). 
* 261 Wis. 276, 52 N.W.2d 872 (1952). 
% 256 Wis. 196, 40 N.W.2d 590 (1949). 
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The cases of Fiore v. Madison® and Immega v. Elkhorn® should 
be considered together since they both deal with the handling of 
surplus funds by municipalities. In the Elkhorn case a taxpayer paid 
his taxes under protest and brought suit to recover the amount his 
taxes were increased because the county board did not deduct alleged 
surplus funds on hand before determining the amount to be raised 
by tax levy. There was on hand $96,140 which was first on the books 
as a special sinking fund. Later the board voted to call it the “new 
courthouse fund.’’ The board had voted to build a courthouse and 
had voted that the chairman should appoint a committee to secure 
an architect to submit plans for a courthouse. No appropriation had 
been made to build the courthouse, and no plans had been approved 
or obligation incurred. The court held this fund was surplus funds 
on hand, and should have been deducted before the amount to be 
raised by taxation was determined. There was also $391,559.33 on 
hand in highway funds, consisting of several unexpended balances 
for projects not completed or not yet undertaken because for several 
years materials were in short supply. Among these funds was a 
depreciation reserve to replace road machinery which was actually 
being worn out through use. The court said these funds were not, 
funds on hand which had to be deducted. They were properly desig- 
nated for an express purpose which could be continued. 

The decision created much concern in municipal circles. However, 
this was alleviated to a considerable extent by the decision in the 
Fiore case. Again in this case plaintiffs brought action for a refund 
of taxes paid under protest. Plaintiff claimed there was $1,900,915.34 
in a general surplus account and $110,737.06 in a municipal reserve 
account. The city appropriated only $757,598.27 to reduce the tax 
levy. At the conclusion of the budget hearing and after adoption of 
the budget the council appropriated $600,737.06 to the city-county 
non-lapsing building reserve fund. There are statutes authorizing 
joint city and county buildings and borrowing for the purpose. The 
court said that since the legislature had given its blessing to long 
range city-county building projects, the legislature did not intend 
that cities could not use less radical methods of financing as by ap- 
propriating money already on hand. This fund did not have to be 
deducted before the tax levy was made. 

The court also pointed out that funds on hand must be in cash or 
its equivalent if reliance to pay budgeted expenses is to be placed on 
them. Another principle is that even of cash the last cent need not 





% 264 Wis. 482, 59 N.W.2d 460 (1953). 
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be devoted to reduction of taxes in aid of the budget. “Ordinary 
business principles which city government is neither required by law 
nor expected to disregard, permit the retention of reasonable working 
cash balances in the city treasury.’’** The court then pointed out 
that the plaintiff had not shown that the alleged surplus was suf- 
ficiently liquid nor had the plaintiff introduced proof of the amount 
reasonably required for a working cash balance before the city. There- 
fore the complaints were properly dismissed. 

The decision indicates that appropriations definitely made do not 
have to be deducted before the tax rate is determined, that non- 
liquid assets need not be deducted, and that a reasonable working 
cash balance can also be maintained without its being included in 
the deductions that must be made. 

The case of Milwaukee v. Wegner®® involved the amount of income 
tax that should be deducted under Secs. 71.14(2) and 20.09(4) by 
the state before distribution was made to other governmental units. 
Section 20.09(4) was an appropriation of a specific amount to the 
department of taxation for salaries and expenses of administering 
the state income tax act and 71.14(2), as it then existed, provided 
for the setting aside of “ . . . the amount of the appropriation made by 
section 20.09(4)’’ before distribution was made. The attorney general 
held that supplemental appropriations for cost of living bonuses 
should be added to the amount of the deduction to be made before 
distribution, and the director of the state department of budgets and 
accounts advised he intended to make these additional deductions. 
The plaintiff brought an action under the declaratory judgment 
statute. The court held the action was not a suit against the state 
and therefore could be maintained, and also held the supplemental 
appropriations could not be added to the deduction to be made before 
distribution. The 1951 legislature revised the method of figuring the 
deduction to be made in Chap. 319 Sec. 206, Wis. Laws 1951. 

The case of Mitchell v. Horicon’ involved the simple question of 
whether new tractors in the hands of a dealer were exempt from taxa- 
tion under Sec. 70.111 (9), Wis. Stat. (1949) which exempted “. . . 
any new farm machinery, horse or power drawn, stocked and owned 
by a retailer for farm use.” The court held that tractors which oper- 
ated under their own power were not exempted, saying: 


We have seen tractors in extensive use upon golf grounds, 
city parks, great construction projects, city streets, and other 





8 264 Wis. 482, 486, 59 N.W.2d 460, 463 (1953). 
% 258 Wis. 285, 45 N.W.2d 699 (1951). 
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places without farm qualifications and it may be doubted whether 
a tractor held by a dealer for generai sale is, per se, farm ma- 
chinery. We do not rest our decision on that uncertainty.!" 


The 1953 legislature amended the law by striking out the words 
“horse or power drawn.’’!°? Especially in view of the preceding quota- 
tion, it appears that tractors are not necessarily per se exempt from 
taxation even under the amended law. The taxpayer dealer must also 
show they are stocked and owned by a retailer for farm use. 

A very unusual situation developed in the case of State ex rel. 
Beloit Iron Works v. Beloit. The assessor had raised the amount 
reported by the taxpayer as personal property on hand by a sub- 
stantial figure, based on the theory that the company could not do 
the business it does on such a comparatively small inventory. The 
testimony developed however that the company shipped out parts 
of machines to purchasers to be assembled in purchaser’s premises, 
thus explaining the small inventory. The court held the opinion of 
a highly qualified assessor in the earnest discharge of his duty could 
not prevail over actually established figures. 

In State ex rel. Goldsmith Building Co. v. Bolan™ petitioner made 
application for a writ of certiorari and defendants made a motion 
for a summary judgment. The circuit court granted the motion for 
summary judgment and affirmed the action of the board of review. 
The judgment was affirmed on appeal. Two witnesses testified as to 
value. The assessor placed a value of $212,000 on the property, and 
a member of the research and appraisal division of the tax commis- 
sioner’s office placed it at $175,000. The board of review fixed the 
value at $150,000. There being no evidence before the board to sus- 
tain a lower assessment the taxpayer has no complaint. 

A contest on the value of a bank building for assessment developed 
in State ex rel. New Lisbon State Bank v. City of New Lisbon. In 
assessing the building a formula was used based on cubic space in 
the building and cost per cubic foot. The court said too much em- 
phasis was placed on the intrinsic worth of the building whereas the 
assessment should be based on sale value, stating: 


“Real estate must be assessed for the purpose of taxation at 
its fair market value, and the market value is the price which 
the property will sell for on negotiations resulting in a sale be- 
tween an owner willing but not obliged to sell, and a willing 
buyer not obliged to buy.’’! 


101 264 Wis. 350, 352, 59 N.W.2d 469, 470 (1953). 
103 Wis. Laws 1953, c. 116. 

108 257 Wis. 422, 43 N.W.2d 473 (1950). 

104 259 Wis. 460, 49 N.W.2d 409 (1951). 

1% 260 Wis. 607, 51 N.W.2d 509 (1952). 

10 Td, at 611, 51 N.W.2d at 511. 
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WoRKMEN’sS COMPENSATION 


The case of Columbia Casualty Co. v. Industrial Comm.'” deals 
with the responsibility of the industrial commission to include in its 
award a statement of the amount to be deducted from the compensa- 
tion award because of the existence of a pension to which the city 
is contributing. Section 102.07(2) Statutes provides: 


Any policeman or fireman claiming compensation shall have 
deducted from such compensation any sum which such policeman 
or fireman may receive from any pension or other benefit fund 
to which the municipality may contribute; provided further that 
any other peace officer shall be considered an employe while 
engaged in the enforcement of peace or in the pursuit and capture 
of those charged with crime. 


The claimant was receiving a pension of $126.50 per month. The 
commission took the position the statute did not direct it to do any- 
thing in regard to the deduction. The court held that it was the 
duty of the commission to include in its compensation award a state- 
ment of the amount to be deducted “ . . . and in cases where that 
cannot be done a statement to the effect that the employer and in- 
surance carrier shall pay to the applicant the sum found in the 
manner prescribed, less any sum which the claimant may receive 
from pension or other benefit fund.’’!* 


ZONING AND BUILDING REGULATIONS 


In the case of Des Jardin v. Greenfield’ the plaintiff had acquired 
a piece of land in 1948, and then inquired of the town officials whether 
he could place a trailer on his land as living quarters and was assured 
he could do so. He then purchased a $3000 trailer and moved it onto 
his land adjacent to the house located there and has been using the 
trailer in connection with the living quarters in the dwelling. The 
trailer has been kept adjacent to the house as required in the ordinance 
in force when he bought and placed the trailer. In October of 1949 
the town enacted an ordinance making it unlawful to maintain a 
trailer which is available for occupancy except in a licensed trailer 
camp. 

The plaintiff brought an action to have the 1949 ordinance de- 
clared invalid. The court held the ordinance should not be construed 
to operate retrospectively. If it were so construed it would be invalid 
as to the plaintiff. The town may have power to regulate the use of 





107 254 Wis. 310, 35 N.W.2d 904 (1949). 
108 Td. at 314, 35 N.W.2d at 905. 
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the trailer in the interests of public health, but it cannot prohibit 
the use already established where such trailer does not constitute a 
public nuisance. 

In Lake Mills v. Veldhuizen™ the city brought an action to enjoin 
the defendants from proceeding with the erection of a proposed 
building which would be in violation of certain provisions of the 
zoning ordinance. At the close of the testimony the defendant moved 
for a nonsuit which was granted. The supreme court reversed the 
judgment and remanded with directions for a new trial. 

The theory in granting the nonsuit below was that the plaintiff 
had not exhausted its administrative remedy. But there is an express 
statute, Sec. 62.23(7)(f) 2., which provides that in case any building 
or structure is proposed to be erected or constructed in violation of 
any ordinance, the proper authorities of the city may institute ap- 
propriate action to prevent such unlawful erection or construction. 
This statute would authorize the action. 

The case of State ex rel. Schleck v. Zoning Board of Appeals™ in- 
volved a complicated set of facts relative to a rear yard requirement 
of a zoning ordinance. The property owner asked for a variance 
which the zoning board of appeals heard, but did not grant. The 
court held that a zoning law in many cases does limit the use that 
may be made of property, and in some cases it may create hardship. 
This does not mean that the board must grant the variance. It is 
within their discretion. The fact the board might have reached a 
different conclusion indicates there is a field for the use of discretion 
rather than that their decision is arbitrary or capricious. The decision 
of the board was correctly sustained by the lower court. 

In the case of State ex rel. Schroedel v. Pagels"? the circuit court 
granted a writ of mandamus directing the building inspector of a 
village to issue twenty building permits to the petitioner. Between 
1945 and 1950 relator bought 24 acres of unplatted land for $125,000 
for the purpose of building a garden apartment project. From time 
to time he discussed his plans with the village board. In 1950 the 
board adopted rather burdensome garage requirements and relator 
changed his plans to conform. Applications for apartments with plans 
and specifications were filed March 9, 1950. April 3, 1950, the re- 
zoning ordinance was adopted. The area had been industrial, com- 
mercial or zoned for apartment use previously, and was now zoned 
for single family dwellings. 





110 263 Wis. 49, 56 N.W.2d 491 (1953). 
11 254 Wis. 42, 35 N.W.2d 312 (1948). 
112 257 Wis. 376, 43 N.W.2d 349 (1950). 
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The court affirmed the judgment that the permits should be issued. 
The decision is based on the fact that the permits were applied for 
before the change was made, that a large investment was involved, 
and that the rezoning, under all the circumstances, would be arbi- 


trary and unreasonable. 

















Theft—A Comparative Analysis of the Present 
Law and the Proposed Criminal Code 


MaryGoLp Sarre MEt.i* 
FRANK J. REMINGTONT 


INTRODUCTION 


The 1953 session of the legislature has enacted and the governor 
has signed a new Criminal Code for the State of Wisconsin.! The 
original bill? provided that the Code was to become effective July 1, 
1955. By amendment? this was changed to provide that it shall be- 
come effective on that date only if it is re-enacted by the 1955 session 
of the legislature and again signed by the governor. The amendment 
also provided for a special interim committee to study the Code for 
the purpose of recommending desirable amendments.‘ 

The final decision on the proposal is thus postponed until at least 
the 1955 session of the legislature. The reason for the postponement 
is to insure adequate time for thorough study, particularly by mem- 
bers of the Bar,’ and others experienced in the administration of the 
criminal law. With the hope of facilitating that study, this compara- 


* B.A. 1947, LL.B. 1950, Wisconsin; Executive Editor, Wisconsin Law RE- 
view, 1949; Research Associate, Legislative Council. 

t B.S. 1946, LL.B. 1949, Wisconsin; Editor-in-Chief, Wisconsin Law ReE- 
VIEW, 1949; Assoc. Prof. of Law, Univ. of Wisconsin; member of the technical 
staff for Proposed Criininal Code, Legislative Council ‘of the State of Wisconsin. 

1 Laws 1953, c. 623. The new Code will capne as part of Volume II of the 
1953 session laws and will also be printed in the 1953 statutes. The Act provides 
ee being printed on tinted paper since its effective date is postponed until 
19, 


2 Bill 100, A. 

3 Bill 6, A. Laws of 1953, c. 623, § 282. 

4 Td. § 281. The committee members include: Senator Franke (Rep. Milwau- 
aoe, es Marotz (Rep., Shawano) and Reiland (Rep., Wisconsin 


Rapi 

ee of criminal court judges appointees, Municipal Judge Donald W. Glea- 
son, Green Bay, and Circuit Judge Gerald Boileau, Wausau; board of circuit 
judges a) oo = Elmer D. Goodland, Racine; board of county ay sods copdntes, 
Soom ke kes fer, Wausau; attorney "general a appointee, William Platz; district 
ponent association appointees, Edward A. nzke, Racine, and Clarence E. 
Gorsegner, Neillsville. 
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tee consisted of: Judge Edward J. Ruetz, Kenosha, Chairman; Judge Edward M. 
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tive analysis of the theft statutes has been written. Comment upon 
the general objectives of the Code is available elsewhere.*® 

The article is in three parts: first, a discussion of the present law, 
most of which cannot be found in the statutes; second, a discussion 
of the comparable sections of the Code; and, finally, an application 
of the present law and the Code to a series of typical fact situa- 


tions. 


THE Present Law’ 

Historical 

In the law of theft, history is of greater than academic interest. 
Perhaps more than any other area of the criminal law, an under- 
standing of existing statutes requires an appreciation of historical 
background. At common law, theft required a taking out of the pos- 
session of the owner. Judicial expansion of the crime of larceny 
to cover newly arising situations was accomplished through the en- 
largement of the concept of possession. A servant with physical pos- 
session of property was held to have only custody, constructive 
possession remaining in the master. A person who acquired physical 
possession by fraud likewise was held to have only custody. A bailee 
who violated the term of the bailment was held to have only custody 
thereafter, constructive possession reverting to the owner at the 
time of the violation. The result in these situations was that a subse- 
quent appropriation constituted a taking out of the possession of 
the owner thus fulfilling the requirement for common law larceny. 

Judicial expansion did not, however, go far enough to fill the need 
presented by newly arising problems and changing attitudes as to 
what constituted improper conduct. Two significant areas were left 
untouched by the common law concept of larceny: (1) The appropria- 
tion of property by a person who had lawful possession at the time 
of the appropriation, and (2) the acquisition of property by fraudu- 
lent means. Legislation creating the crime of embezzlement was 





Duquaine, Green Bay; Judge an Fox, Janesville; Judge Frank G. Loeffler, 
oi Judge Herbert J. Steffes, Milwaukee; Attorneys John Coleman, La- 
Sones Lawrence Hall, Madison; 4 McCann, Milwaukee; John B. Menn, 
leton; Brooke Tibbs, Milwaukee; win Wilkie, Madison; Joseph E. Tierney, 
M, waukee; Edward Krenzke, Racine; Erwin C. Zastrow, Elkhorn; William A. 
Platz and George H. Youn; , Madison. 
* See Introduction to Vol. V, 1953 Report of Wisconsin Legislative Council. 
This report contains the entire text of the Code as introduced in the 1953 session 
ther with extensive comments to each section. A copy can be obtained by 
writing: by Council, State Capitol, Madison, Wisconsin. See also, Rem- 
ey oposed Criminal Code for Wisconsin, 20 Kan. City L. Rev. 221 
7 All references to statutory sections in this part of the article refer to 1951 
Wisconsin Statutes unless otherwise designated. 
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designed to provide for the first situation, the crime of false pretenses 
the latter. Though there were difficulties in application, the bound- 
aries between the three forms of theft were at least verbally certain. 
Larceny was theft by taking the property out of the possession of 
another; embezzlement was theft by appropriating of property in 
the possession of specified persons at the time of the appropriation; 
false pretenses was theft by fraudulently inducing another to part 
with his property. 

This is the framework upon which the present Wisconsin statutes 
were erected. As new problems arose piecemeal amendments were 
passed to correct the specific deficiency felt at the particular time. 
As a consequence, the boundaries between the three forms of theft 
which had once been at least verbally certain, became confused. In 
the process of filling gaps, overlap and inconsistency between sec- 
tions resulted. The distinctions between the three forms of theft 
remain today, although they are less easy to define and in many 
respects less important than they once were. At the pleading stage 
difficulty is obviated by a statute® which provides that any informa- 
tion for larceny may also contain a count charging embezzlement 
and another charging obtaining by false pretenses. The jury may 
convict of any one of the three. However, a conviction of one, larceny 
for example, will not be sustained by a showing that there was 
evidence upon which the jury could properly have convicted of 
another, false pretenses for example. Thus the importance of the 
distinctions remains. They can best be described by discussing each 
of the crimes separately.°® 


Larceny 


Section 343.17 provides in part: ‘Any person, who shall commit 
the crime of larceny by stealing the property of another .. .” This 
is an incorporation of common law larceny. Since the statute does 
not specify the elements of larceny, reference must be made to the 
common law. At common law larceny required: (a) the thing taken 





8 Wis. Stat. § 355.32 (1951): Larceny. An indictment or information for lar- 
ceny may contain a count for obtaining the same property by false tokens or 
pretenses, or a count for embezzlement thereof, and for receiving or concealing 
the property knowing it to have been stolen, and the j jury may convict of either 
offense, and may find all or any of the persons indicted or informed against 
guilty of either of the crimes charged. 

® The discussion will be confined to the three principal forms of theft: Lar- 
ceny, embezzlement and false pretenses. The present statutes contain many 

ific sections, most of which soit in duplication or are obsolete. For exam “ 

ction 343.31, Gross Fraud, covers common law cheat which is also covered 
the crime of false pretenses. ‘Much the same is true of Section 348. 402, Confidence 
Games, which covers a specific type of false pretenses. 
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must have been “property”; (b) the property must have been carried 
away, t.e., asported; (c) the property had to be taken out of the pos- 
session of the owner, 7.e., a person who had a right of possession as 
against the thief; (d) the taking must have been without consent; 
and (e) there must have been an intent to permanently deprive. 
Each of the requisite elements will be discussed separately in the 
context of the present Wisconsin law. 

a. Property. The term “property” was construed narrowly at com- 
mon law. For example, it did not include realty, commercial in- 
struments evidencing a chose in action, electricity, most animals or 
dead bodies. Statutory expansion of the concept by means of the 
lengthy enumeration in Section 343.17'° and, in some cases by sepa- 
rate statutes making it criminal to steal certain types of property," 
has filled the gaps which existed at common law. All tangible things, 
including gas, electricity, commercial paper and even contraband 


are now subjects of larceny.” 

b. Asportation. Common law larceny required both a taking and 
carrying away. Presumably the requirement applies in Wisconsin 
today although there is no statement to that effect by the Supreme 
Court. Asportation is of little importance since the problem seldom 
arises; and when it has arisen in other jurisdictions any movement 


however slight has been held to be sufficient. 


10“ | | any money, goods or chattels, or any bank note, bond, promissory 
note, bill of exchange, order, certificate, book of account, conveyance of real 
estate, bill of sale, mortgage, valuable contract, receipt, release, defeasance, rail- 
road passenger ticket, ticket of admission to any place, any writ, process, public 
senabll or any instrument in writing whereby any demand, right or obligation is 
created, increased, diminished or extinguished, or who shall wrongfully divert, 
and apply to his own use or wrongfully deprive the owner of any gas, water, steam 
or electricity, or any personal property whatever . . .” 

11 § 343.172 Larceny of property in nature of realty (fills gap created by com- 
mon-law rule that realty is not property for Fay comps of larceny). 

§ 343.173 Stealing birds, dogs or beasts (fills gap created by common-law rule 


that animals are not property for pu of larceny). 
§ 343.175 Fraudulent use of gas, electricity, water and steam (fills gap created 
by common-law view that property had to be capable of being carried away). 
See also § 343.14 Larceny; alg lead pipe; penalty § 343.15 Larceny from 

sons or corpses; § 343.17 Larceny; property; values; bailee; gas; § 343.174 

ceny of domestic animals; § 343.51 Larceny of logs. 

12 Vought v. State, 135 Wis. 6, 114 N.W. 518 (1908) (town order subject of 
larceny although issued in the name of a fictitious payee and based upon spurious 
bill against the town); Farrell v. Phillips, 140 Wis. 611, 123 N.W. 117 (1909) 
ne note); State v. Clementi, 224 Wis. 145, 272 N.W. 29 (1937) (slot 
machine). The term “property” probably does not include services. Since the 
problem of wrongfully obtaining services is largely confined to false pretenses 
rather than larceny or embezzlement, the problem will be discussed under false 

tenses. The problem of the “theft” of a meal in a restaurant is covered by 


re 
Bection 343.402 (3). 
13 For authority elsewhere see Note, 144 A.L.R. 1383 (1943). 


1@ MILLER, CriminaL Law 362 (1934). 
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c. Taking Out of Possession of Owner. Common law larceny re- 
quired a taking out of the possession of another. Appropriation by a 
person in lawful possession became criminal only with the passage 
of embezzlement statutes.“ This was the situation in Wisconsin 
prior to 1887. To sustain a conviction for larceny the prosecution 
had the burden of proving that the defendant was not in lawful 
possession at the time he appropriated the property to his own use." 
This was changed in 1887 by the addition of the following language 
to the larceny statute: 


Whoever being a bailee of any chattel, money or valuable se- 
curity, shall fraudulently take or fraudulently convert the same 
to his own use, or the use of any person other than the owner 
thereof, although he shall not break bulk or otherwise determine 
the bailment, shall be guilty of larceny. . . .” 


Thereafter it has been sufficient to sustain a conviction for larceny 

to show either (1) that there was a taking out of the possession of 

another, or (2) that the defendant was in possession of the property 

as a bailee at the time he appropriated the property to his own use.'* 
“Bailee”’ has been broadly defined to mean one who: 


. . without the trespass which characterizes ordinary larceny, 
comes into possession of any personalty of another and is in duty 
bound to exercise some degree of care to preserve and restore the 
thing to such other or to some person for that other, or otherwise 
account for the property as that of such other, according to cir- 
cumstances. . . . It is the element of lawful possession, however 
created, and duty to account for the thing as property of another, 





1 State v. McDougal, 20 Wis. 482 (1866) (Conversion by person lawfully in 
possession “... not... the crime of simple larceny, as charged, but, if any crime, 
that of embezzlement.’’). 

16 State v. Schingen, 20 Wis. 74 (1865) (Defendant was sent by his employer 
with a team of horses to deliver some beer and return with the empty kegs and 
money. Instead, after disposing of the beer, he threw away the kegs and drove 
the horses to another city where he sold the harness and tried to sell the horses. 
The court held that he was properly convicted of larceny rather than embezzle- 
ment since as an employee he had only custody, ion remaining in his 
employer. Even if the defendant had been a bailee his violation of the terms of 
the bailment by taking the horses to another city. would have terminated the 
bailment with possession reverting to the bailer. The subsequent act of selling 
the harness would, therefore, constitute janseny). 

17 Laws of 1887, c. 278, amending Laws of 1880, c. 67, § 1, which amended 
Wis. Rev. Stat. § 4415 (1878). 

18 Commenting upon the Amendment, the court has stated its purpose to be 
‘«.. . to abolish the distinction between conversion by a bailee of an entire thing, 
as a quantity of property in a package of some kind, and the unlawful breakin: 
of the package and conversion of part or all of the contents,—whether preced 
by the element of breaking bulk witb intent to permanently ap on e@ owner 
of the thing appropriated or not,—making the latter a statutory class of larcenies, 


differing only from ordinary larcenies, by absence . . . of the element of 
in Part original possession. . . .”” Burns v. State, 145 Wis. 373, 382, 128 N.W. 
987, 991 (1 
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that creates the bailment, regardless of whether such possession 

is based on contract in the ordinary sense or not.!® 

The overlap thus created between larceny and embezzlement?® 
is apparent and was emphasized by the court when it stated: “‘more- 
over, by [section 343.17] embezzlement is made larceny . . .’’?! 

d. Without Consent. The appropriation, either by a taking out of 
the possession of the owner or by a person in possession as a bailee 
must be without consent. In Topolewski v. State? the complainant 
learned of defendant’s intention to steal goods. Complainant in- 
structed its employee to co-operate in defendant’s scheme so that 
defendant might be arrested and convicted of larceny. Pursuant to 
plan the employee put the goods on the loading platform and in- 
structed a co-employee that defendant would call for the goods and 
that he should be allowed to take them. The court held that the 
conduct of the complainant amounted to consent to the taking and 
thus an essential element of the crime of larceny was lacking.” 


e. Intent to Deprive Permanently. At common law larceny required 
an intent to deprive permanently the owner of his property.** One 
authority has interpreted this to require only that the defendant must 
intend to appropriate the goods to a use inconsistent with the rights 
of the person from whom they were taken.* In Schroeder v. State,” 
the defendants took two automobiles which were later found aban- 
doned and damaged. In sustaining the conviction the court stated 
that the taking of the automobile “‘. . . without the owner’s consent 
and against his will, with the intent to convert it to the use of the de- 
fendants. . . .” clearly constituted larceny.27 However, an intent 
merely to use the goods for a short period and to return them to the 
owner will not support a conviction. 


Embezzlement 


Section 343.20 provides in part: 


“any .. . [enumerated class of persons] . . . who, by virtue of his 
business or employment, shall have the care, custody or posses- 


1# Burns v. State, 145 Wis. 373, 380, 128 N.W. 987, 990 (1911). 

20 Wis. Star. § 343.20. (1951). See discussion of embezzlement. 

21 Vought v. State, 135 Wis. 6, 15, 114 N.W. 518, 521 (1908). 

2 130 Wis. 244, 109 N.W. 1037 (1906). 

%3 State v. Morey, 2 Wis. 494 (1853) (non-consent should be proved by the 
testimony of the owner if possible); State v. Moon, 41 Wis. 684 (1877); Baker v. 
State, 88 Wis. 140, 155, 59 N.W. 570, 575 (1894) («, . . sufficient if the bailee or 

rson having a special rere y therein be named as owner.’’) Fetkenhauer v. 

tate, 112 Wis. 491, 88 N.W. 294 (1901) (testimony of overseer sufficient); 








Vought v. State, 135 Wis. 6, 114 N.W. 518 (1908). 
% MILLER, CRIMINAL Law 365 (1934). 
% Id. at 366-367. 
% 222 Wis. 251, 267 N.W. 899 (1936). 
27 Td. at 258, 267 N.W. at 902. 
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sion... of any . . . property or thing which is the subject of 

larceny, . . . shall embezzle or fraudulently convert to his own 

use or to the use of any other person except the owner thereof, 

[shall be imprisoned, etc.]”’ 

Under the statute embezzlement requires: (a) the property must 
be of a kind which is subject to embezzlement; (b) the defendant 
must be within one of the classes of persons enumerated in the stat- 
ute; (c) he must have possession of the property by virtue of his 
business or employment; and (d) he must fraudulently convert it 
to his own use or the use of another. Each of the requisite elements 
will be discussed separately. 

a. Property. The thing embezzled must be “money . . . goods, 
wares, merchandise, produce, lumber or any other property or thing 
which is the subject of larceny. . . .”2* Since both the enumerated 
classes of property and the definition for purposes of larceny”® are 
broad in scope, this presents no significant problem.*® Particularly 
is this so in light of the fact that the vast majority of embezzlement 
cases deal with the misappropriation of money. 

b. Enumerated Class of Persons. The crime of embezzlement is 
designed to prevent fraudulent appropriation by persons who were 
not guilty of larceny because they were lawfully in possession of the 
property at the time of the appropriation.*! To conclude that em- 
bezzlement may be committed by any person in lawful possession of 
property would be valid as a generalization. It would not, however, 
be entirely accurate. Lawful possession is not enough. The person 
must occupy a given relationship either to the property or to the 
owner of the property. The requisite relationships are specifically 
enumerated in the statute to include in part: 

“...any factor, carrier, warehouseman, storage, forwarding or 

commission merchant, or any bailee, executor, administrator, 

guardian, or any trustee, agent, clerk, attorney, messenger, em- 
ploye or servant . . .’’ etc. 


The burden is on the state to show that the defendant falls within 





28 See note 11 supra. 

29 See page 255 supra. 

30 See State v. White, 66 Wis. 343, 348, 28 N.W. 202, 204 (1886), where it was 
claimed that municipal bonds were not “. . . property, for the taking or conversion 
of which the defendant can be found guilty of embezzlement.” Held, since the 
bonds were a subject of larceny, they are property within the letter of the em- 
bezzlement statute. 

31 MILLER, CRIMINAL Law 374 (1934). 

3 Wis. Stat. § 343.20 (1951). Public officers are also specified in detail. An ex- 
ception is made for “‘apprentices and other persons under the age of sixteen years.” 
This exception has become obsolete with the passage of statutes giving juvenile 
courts exclusive jurisdiction over persons under 16 years of age. 
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one of the enumerated classes. Though the list is long and many of 
the classes broad in scope, there remains the possibility that some 
newly created relationship will not fall within any of the enumerated 
classes. Historically the pattern has been one of continual amend- 
ment and addition to the list as new situations arose without any 
concern for the tremendous overlap which resulted. 

Perhaps the most frequently litigated issue is the distinction be- 
tween the relationship of bailor-bailee and that of debtor-creditor. 
In Stecher v. State“ defendant told one of the complainants that he 
had a good proposition in Chicago, and that he was going to invest 
in it. Complainant gave him $12,000 and took defendant’s notes for 
that amount, the defendant agreeing to pay interest.* On appeal 
from a conviction the defendant contended that the relationship 
“was that of debtor and creditor rather than principal and agent or 
bailor and bailee,’”’ on the ground that the giving of a note and the 
promise to pay interest were proof of a debtor-creditor relationship. 
In rejecting the contention, the court stated “if the giving of the 
note was a mere incident in the carrying out of the fraudulent scheme 
. .. it did not change the relationship of the parties.’’** The court was 
apparently convinced that the defendant had deliberately tried to 

33 State v. McDougal, 20 Wis. 482 (1866) (agent); State v. White, 66 Wis. 
343, 28 N.W. 202 (1886) (comptroller, City of Milwaukee); Milwaukee Theater 
Co. v. Fidelity & Casualty Co., 92 Wis. 412, 66 N.W. 360 (1896) (treasurer of 
corporation); Milbrath v. State, 138 Wis. 354, 120 N.W. 252 (1909) (president 
of corporation); Glasheen v. State, 188 Wis. 268, 205 N.W. 820 (1925) (treasurer 
of school district); Weber v. State, 190 Wis. 257, 208 N.W. 923 (1926) (trea- 
surer of corporation); Kralovetz v. State, 191 Wis. 374, 211 N.W. 277 (1926) 
trae president of corporation) ; Mueller v. State, 208 Wis. 550, 243 N.W. 411 
1932) (assistant cashier); State ez rel. Kropf v. Gilbert, 213 Wis. 196, 251 N.W. 


478 (1933) (corporate officers); McGeever v. State, 239 Wis. 87, 300 N.W. 485 
Ciseb (attorney); State v. Witte, 243 Wis. 423, 10 N.W.2d 117 (1943) 





clerk of court); State v. Legg, 243 Wis. 449, 10 N.W.2d 187 (1943) (messenger). 
4 202 Wis. 25, 231 N.W. 168 (1930). 
35 13 cases were joined. In some the testimony indicated that defendant agreed 
to pay interest. Defendant was convicted in each of the cases, the sentences to 


run sar woman A 
% Stecher v. State, 202 Wis. 25, 29, 231 N.W. 168, 170 (1930). See also Hanser 
v. State, 217 Wis. 587, 259 N.W. 418 (1935) where complainant advanced a sum 
of money to defendant pursuant to an agreement to purchase a plant and to 
enter into a partnership. In return for the money defendant gave complainant a 
demand note. Defendant purchased the plant but took title in his own name. 
Complainant demanded a conveyance of his interest in the poet or his money 
back. Defendant gave the complainant notes signed by defendant’s wife. The 
notes were not paid. Held: “. . . liabilities growing out of a debtor-creditor re- 
lationship cannot be made the basis of a charge of embezzlement. . . . Where a 
note is given not in faith, but merely as part of a fraudulent scheme of 
obtaining possession of money from another, the mere giving of the note does not 
determine conclusively the nature of the transaction. No circumstances at all 
ES pore? to the Stecher case appear in this case.’’ Hanser v. State at 592, 259 
N.W. at 419. 
In Milwaukee Theater Co. v. Fidelity & Casualty Co., 92 Wis. 412, 414, 66 
fe -W. 360, 361 een, Tie gpm nee of a ae nay had $6,000 in 
is possession upon which he agreed ‘to e corporation 6 per cent interest. 
When his job as treasurer terminated, Suhadent failed to pay over the $6,000 
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make the transaction appear to be a loan for the purpose of avoid- 
ing criminal liability. 

c. By Virtue of Business or Employment. At the time of the ap- 
propriation, defendant must have had “custody or possession” . 
“by virtue of his business or employment,” or, in the case of public 
officers, “by virtue of such office or employment.” In Sprague v. 
State,** the evidence indicated that.defendant had abstracted bank 
funds with the intent to defraud the bank. In affirming the conviction 
under another statute,*® the court remarked: “No attempt, however, 
was made by the State to prove that he had the lawful custody of 
any of the funds of the bank, which would be necessary in order to 
sustain a charge of embezzlement.”’4° 

In State v. White,*' the defendant was comptroller of the city of 
Milwaukee. He had possession of 100 municipal bonds, 92 of which 
he issued to persons authorized to receive them. The remaining eight 
he pledged as security for a personal loan. On appeal from a convic- 
tion of embezzlement, the defendant claimed that he did not have 
possession of the bonds by virtue of his office or employment. In 
sustaining the conviction the court discussed the duties of the comp- 
troller at length and concluded by saying: 


At all events, there was nothing unlawful, on the part of the com- 
missioners of the public debt, in placing these bonds in the cus- 
tody of the comptroller to hold for the city until they should be 
delivered to those entitled to receive them. He held them, there- 
fore, not as a wrongdoer, but as an officer or agent of the city 
within the meaning of the statue. 


d. The Fraudulent Conversion. The defendant must “fraudulently 
convert [the property] to his own use or to the use of any other per- 
son except the owner thereof.’’ It is not sufficient to show that the 
use of the property was in violation of the trust or other agreement 
by which the defendant has possession. In State ex rel. Kropf v. 
Gilbert,“ a trustee corporation sold bonds of a client before it was 
authorized to do so. The court held that the unauthorized sale alone 
would be insufficient evidence of an intent to defraud so long as the 


upon demand. In holding that the defendant had not ee a 
the court stated: “There can be no embezzlement unless the 
to have been embezzled was, at the time of the conversion, held in ee A mere 
debtor does not embezzle money of his creditor by failing to pay the debt when 
due.” Here the fact that the defendant had agreed to pay interest was evidence 
of a relationship of debtor-creditor. 

37 Wis. Strat. § 343.20 (1951). 

38 188 Wis. 432, 206 N.W. 69 (1925). 

3° Wis. Srat. § 221.39 (1951). 

40 omg v. State, 188 Wis. 432, 437, 206 N.W. 69, 71 (1925). 

4 66 343, 28 N.W. 202 02 (1886). 
42 Td. at 354, 28 N.W. at 
“ 213 Wis. 196, 251 N.W. wy 78 (1933). 
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trustee kept the proceeds for his client. However, an embezzlement 
did take place when the trustee subsequently converted the pro- 
ceeds to its own use. 

Nor is a mere technical conversion by an agent sufficient. In Adrian 
v. State,“# where an agent deposited funds belonging to the principal 
in his own account, the court stated that, although the intermingling 
may constitute a technical conversion, it may nonetheless lack the 
element of fraud necessary to constitute embezzlement. But where 
the fiduciary subsequently converts the whole fund to his own use 
and flees the state, the element of fraudulent intent may be inferred 
from his acts. 

The requisite fraudulent intent can and in most cases will have 
to be, inferred from the conduct of the defendant.“ Certain acts will 
give rise to a prima facie case under Section 343.21 of the statutes. 
Refusal or wilful neglect to pay over money upon demand; selling, 
mortgaging, pledging or loaning of the property for gain and without 
authority are all included within the section. 

Perhaps the most difficulty has been encountered with the question 
of whether a person can embezzle property held in trust not by him- 
self but by the corporation of which he is an officer or director. In 
Milbrath v. State,“ the court sustained the conviction of a corporate 
officer stating that the officer could not assert that “‘. . . corporate acts 
were not his acts merely because carried out by him through the 
instrumentality of a corporation which he controlled and dominated 
in all respects . . .’’*”7 In two later cases** the court reversed convic- 
tion of a youthful secretary-treasurer and vice president of a loan 
company who had deposited and disbursed with the general funds 
of the company money given to them by clients for the specific 
purpose of discharging debts due third parties. It was said that 
despite their important titles, the defendants had little control over, 
and only a nominal interest in the business. The fact that the con- 
version did not result in financial benefit to the defendant is not 
recognized as a defense to a prosecution for embezzlement. There- 
fore the extent of control over the corporation seems to be the de- 

191 Wis. 193, 210 N.W. 367 (1926). 

“ “The evidence is undisputed that defendant deposited the money in his own 
account, and that he thereafter used the money for his own benefit. It is true 
that whether these acts on the part of the defendant constituted mere conversion 
or embezzlement depends upon the intent with which they were done. However, 


intent is a state of mind which can be evidenced only by the words or conduct of 
the person who is claimed to have entertained it.” State v. Kuenzli, 208 Wis. 





340, 346, 242 N.W. 147, 149 (1932); State v. , 243 Wis. 449, 10 N.W.2d 
187 (1943); Mueller v. State, 208 Wis. 550, 243 N.W. 411 (1932). 

© 138 Wis. 354, 120 N.W. 252 (1909). 

47 Td. at 365, 120 N.W. at 256. 

48 Weber v. State, 190 Wis. 257, 208 N.W. 923 (1926); Kralovetz v. State, 


191 Wis. 374, 211 N.W. 277 (1926). 
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terminative factor.“* This seems to be the construction given these 
cases in the later case of State ex rel. Kropf v. Gilbert,®° where a con- 
viction of corporate officers was sustained. 

Finally, although an intent to return is a defense to larceny, it is 
clear that neither an intent to return at the time of the conversion 
nor subsequent restitution is a defense to a prosecution for embezzle- 


ment.®! 


False Pretenses 


Section 343.25 of the statutes provides in part: “Any person who 
shall designedly, by any false pretenses or by any privy or false 
token and with intent to defraud, obtain from any person any money, 
goods, wares, merchandise, or other property . . . (shall be im- 
prisoned, etc).” 

Under the statute the elements of false pretense are: (a) the de- 
fendant must intentionally make a false representation of a past or 
existing fact; (b) he must make the representation for the purpose 
of deceiving his victim and thereby to cause him to relinquish 
property; (c) the victim must actually be deceived; (d) he must 
relinquish property intending to transfer, not only possession, but 
also title; and (e) the thing relinquished must be property within 
the meaning of the section.” 

a. False Representation of Fact. The representation must be one of 
fact. Negatively stated it cannot be a representation of law,‘ an 
opinion, or a promise to do something in the future. 





‘* Justice Rosenberry dissenting in the Kralovetz case interpreted the court’s 
action in these words: “It is my view of the law that where a subordinate yields 
obedience to a superior officer ons merely performs in the course of his duty an 
act which he is directed to perform, he cannot be possessed of that fraudulent 
intent which is a necessary element of the crime of embezzlement. . . . But if it 
is to be held .. . that an onagreree . who . . . fraudulently converts [money] to 
the use of the corporation oO ich he is an employee, is not guilty of embezzle- 
toe) I cannot concur in that view.” 191 Wis. 374, 378, 211 N.W. 277, 278 

19 

50 213 Wis. 196, 251 N.W. 478 (1933). 

51 McGeever v. State, 239 Wis. 87, 300 N.W. 485 (1941); Podell v. State, 228 
Wis. 513, 279 N.W. 653. (1938); State ex rel. Kropf v. Gilbert, 213 Wis. 196, 251 
N.W. 478 (1933); Mueller v. State, 208 Wis. 550, 243 N.W. 4il (1932). 

52 See Corscot v. State, 178 Wis. 661, 190 N.W. 465 (1922), where the court 
spells out the elements of false pretenses. 

53 Corscot v. State, 178 Wis. 661, 190 N.W. 465 (1922). 

% There are apparently no Wisconsin cases. The issue is squarely presented 
in State v. Edwards, 178 Minn. 446, 227 N.W. 495 (1929). There the defendant 
represented that certain stock was “non assessable.” The majority of the court 
held that this was a representation of the law of Minnesota regarding assess- 
ability of stock. The dissent held that it was a representation that the facts were 
such that the stock was in compliance with the law. The opinions indicate the 
difficulty in distinguishing law from fact for this purpose. 

5 Bates v. State, 124 Wis. 612, 103 N.W. 251 (1905). 

5% State ex rel. Labuwi v. Hathaway, 168 Wis. 518, 170 N.W. 654 (1919). 
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The exception in the case of a statement of opinion reflects the 
court’s willingness to allow a seller to exaggerate the value of his 
product. Exaggeration by sellers is commonplace and generally harm- 
less since buyers are well aware of the fact that most products are 
not all they are claimed to be. Yet in some situations false state- 
ments of value may support a conviction of false pretenses. The dis- 
tinction cannot be drawn without difficulty. In Bates v. State,®’ the 
defendant represented that he had paid a certain amount for land 
when in fact he had paid less. The court rejected the contention that 
the representation was mere opinion stating: 


Counsel seems to confuse the fact of value with defendant’s rep- 
resentations as to that fact. The latter are deemed immaterial 
because they are mere matter of opinion, and a person to whom 
they are made has no right to rely thereon. Quite the contrary 
statements of specific facts, although their effect is to convince 
the hearer merely of the value of property. . . .5* 


In situations, such as those of trust and confidence, where there 
is a “right to rely’”’ and the statements are calculated to induce the 
hearer to make a bargain different from the one he thought he was 
making, it is likely that a court will find liability despite the fact 
that the statement may have all of the characteristics of an “opin- 
ion.’’° 

It is clearly established in Wisconsin that ‘‘a mere naked promise 
to do something in the future . . . is not sufficient to constitute a false 
pretense . . .””*° The difficulty again is in the application. It is not 
sufficient to show that the false promise was the thing that induced 
the victim to part with his property. If a false promise is accompanied 
by a false representation of fact a conviction will be sustained even 
though it appears that the representation of fact was relatively in- 
significant." In Frank v. State ex rel. Meiers,® the defendant asked 
complainant for a loan stating, “I got a couple of houses . . . I can 
give a first mortgage on.”’ In fact the houses were already mortgaged. 





57 124 Wis. 612, 103 N.W. 251 (1905). 

58 Td. at 619, 103 N.W. at 254. 

5® There are not enough Wisconsin cases to su sup rt any mee pn See 
United States v. Rowe, 56 F.2d 747, 749 (1932): e, the 
that in bananas pense will puff their wares in terms that acithes side means 
seriously, and w either so takes at his peril . . . ; but it is no longer law that 
) eo oe of value can never be a fraud. Like other words, they get their color 
from their setting. . 

© State ex rel. Labewi v. Hathaway, 168 Wis. 518, 522, 170 N.W. 654, 656 
(1919); Frank v. State ex rel. Meiers, 244 Wis. 658, 12 N.W.2d 923 (1944). 

* Palotta v. State, 184 Wis. 290, 199 N.W. 72 (1924). 
@ 244 Wis. 658, 660, 12 N.W.2d 923, 924 (1944). 
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At the preliminary examination the following exchange took place 
between complainant and defendant’s lawyer :* 


Q. You had relied entirely on the promise of this man to do some- 
thing four days later, is that right? [Italics added] 
A. Sure. 


On a writ of habeas corpus following the preliminary examination, 
the circuit court discharged the defendant from custody, stating: 


The essence of the offense of obtaining money under false 
pretenses is the misrepresentation of an existing fact. 

Since the representations made were of something to be done 
in the future that element of the offense is lacking. . . . 


The supreme court reversed on the ground that the statements 
of the defendant implied that the premises were at the time unin- 
cumbered. “The making of these promises . . . does not impair the 
factual quality of representations that the title is unincumbered. . . .”* 


b. Intent to Deceive. The statutory phrase, “intent to defraud,” 
for purposes of the false pretense statute requires that the defendant 
make the false representation for the purpose of deceiving another 
and thereby causing him to relinquish property.“ In Palotta v. State 
the court quoted the following language with approval: 


To constitute the crime of obtaining property by false pretenses 
there must be a false representation ... made... with knowl- 


* Defendant’s brief, p. 10. 

* Trial record, p. 63; defendant’s brief, P 101. : 

% 244 Wis. 658, 660, 12 N.W.2d 923, 924 (1944). One other situation merits 
mention in relation to the problem of false promises. When the defendant falsel 
promises to use money for a specific purpose such as investing in certain stoc 
and falsely promises to repay the money, the court has sustained a conviction 
for embezzlement despite the fact that the defendant gave his personal note to 
the victim and to pay interest. 

This was the situation in Stecher v. State, 202 Wis. 25, 231 N.W. 168 (1930), 
where the court, noting that the evidence was rather sketchy, concluded that 
there was evidence from which the trial court could have found embezzlement 
without, however, indicating what that evidence was and despite the fact that 
the defendant had argued that evidence of any relationship other than debtor- 
creditor was lacking. 

* Some doubt is cast upon the validity of this generalization by State v. Hintz, 
200 Wis. 636, 229 N.W. 54 (1930). There the defendant falsely represented that 
soil was clay loam when in fact it was of very poor quality white sand. Com- 
plainant gave defendant a mortgage relying upon the representation as to the 
oly of the soil. There was, however, evidence in the record that the defendant 
intended at all times to pay the mortgage and interest and in fact some payments 
were made. The court reversed the conviction on the ground that there was 
serious doubt as to the defendant’s guilt and ordered a new trial. In doing so 
the court stated that ordinarily when the other elements of the crime are present, 
the intent may be inferred. But where there is affirmative evidence t the 
defendant did not intend to cause the victim loss, there may be a discretionary 
reversal under Section 251.09 of the Statutes. 

§7 184 Wis. 290, 293, 199 N.W. 72, 74 (1924). See also Corscot v. State, 178 Wis. 
661, 666, 190 N.W. 465, 467 (1922). 
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edge of its falsity, with intent to deceive and defraud, and which 
is adapted to deceive the person to whom it is made. .. . 


c. Victim Must be Deceived. It is not enough that the defendant 
intended to deceive. The victim must actually be deceived and part 
with his property as a result of the deception. In Whitmore v. State,®* 
the defendant claimed that the state must prove that the victim 
parted with his property in sole reliance upon the false pretense. In 
rejecting the contention, the court stated: 


It cannot be the law that merely because the pretenses con- 
stituted only one of several matters relied upon that there can 
be no offense . . . If the pretense was one of the material matters 
relied upon, that is sufficient. 


Defendants have often claimed that there can be no conviction 
where the representations were too absurd to deceive a reasonable 
person even though the victim was in fact deceived. Although this 
view received support in early decisions of the court,”° it has sub- 
sequently been clearly rejected in Palotta v. State:” 


But it seems to be now settled by the great weight of authority 
that statutes of this character are designed to protect the unwise 
and credulous as well as the able and the vigilant. 


d. Victim Must Intend to Pass Title. The requirement that the 
victim must intend to pass title is not however without qualification. 
The view of the Wisconsin Court was succinctly stated in Whitmore 
v. State” and needs no elaboration: 


The rule [‘that so long as the defrauded party retains either title 
or control over the property the crime of obtaining is not con- 
summated’]” is not founded upon a specific requirement in the 
statute that title pass, but is for the purpose of preserving a dis- 
tinction between the crime of larceny by bailee and that of ob- 
taining money by false pretenses . .. Where, however, goods are 
sold under a conditional sales contract and the legal title is merely 
retained for purposes of security, the vendee gets a sufficient 
property interest to support a conviction of obtaining money 


by false pretenses. . . . 


e. Property. The false pretense statute” applies only to “money, 
goods, wares, merchandise, or other property.”’ The meaning of that 


68 238 Wis. 79, 298 N.W. 194 (1941). 

6 Jd. at 82, 298 N.W. at 195. 

70 State v. Green, 7 Wis. 676 (1859). 

71 184 Wis. 290, 294, 199 N.W. 72, 74 (1924). 

72 238 Wis. 79, 82, 298 N.W. 194, 195 (1941). 

73 Bates v. State, 124 Wis. 612, 617, 103 N.W. 251, 253 (1905). See also State 
v. Burke, 189 Wis. 641, 207 N.W. 406 (1926). 

™ Wis. Stat. § 343.25 (1951). 
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phrase has frequently been before the court. In an early case’> the 
court took the view that the term “‘other property’”’ referred only to 
tangible property and did not include “things in action and evidences 
of debt.’”’ The court soon reversed itself, however, stating: “. . . that 
the true intention of the legislature will be best given effect by hold- 
ing that a promissory note is within the meaning of the words ‘or 
other property’.’’”* Thus property, both tangible and intangible, is 
included. Two significant things of value are not included—credit’’ 
and services.7* Both have been the subject of special statutes’® 
which are, however, limited in their application. 


THE Proposep CopE®® 


The preceding analysis of the present law of theft demonstrates 
the difficulty which results from the necessity of distinguishing be- 
tween the crimes of larceny, embezzlement and false pretenses. For 
example, the supreme court has remarked of the amendment creating 
the crime of larceny by bailee: ‘Moreover by section 343.17 em- 
bezzlement is made larceny . . .’’*! The statement is not completely 
accurate. Since an intent to return is a defense to larceny but not to 
embezzlement, a difference does remain making administration un- 
necessarily complicated. 

If the present distinctions between the three forms of theft sep- 
arated criminal from non-criminal behavior, their retention would 
be warranted. Instead their existence is explainable solely on the 
basis of historical development. Thus it is not surprising that one 
of the most frequently suggested reforms in the criminal law is the 
consolidation of the theft offenses into one section. The Proposed 
Code section entitled “Stealing” is a consolidation of some 20 sec- 
tions of the present law all of which deal with larceny, embezzlement 
or false pretenses.*® Except for the penalty provisions, the proposed 
section is set forth in its entirety: 





% State v. Black, 75 Wis. 490, 44 N.W. 635 (1890). 

76 Clawson v. State, 129 Wis. 650, 656, 109 N.W. 578, 580 (1906). 

™ Lochner v. State, 218 Wis. 472, 261 N.W. 227 (1935). 

78 State v. Black, 75 Wis. 490, 44 N.W. 635 (1890). 

79 Wis. Stat. § 343.41 (1951). False statements; penalty. This section deals 
with the making of false financial statments in order to obtain bonds, credit, etc. 
Wis. Stat. § 343.402 (1951). Fraud on innkeeper; costs. This section deals with 
the obtaining of lodging at hotels and food at restaurants. 

80 All references to statutory sections in this part of the article refer to the 
Proposed Criminal Code, Wis. Laws 1953, c. 623. 

81 See note 21 supra. 

8 The sections in the 1951 statutes covered, either wholly or partially, by the 

roposed section on stealing are: § 343.14 Larceny; stealing lead pipe; lty; 
$343.15 Larceny from persons or corpses; § 343.16 Looting; § 343.17 ceny; 
property; values; bailee; gas; § 343.172 Larceny of property in nature of realty; 
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343.20 STEALING. (i) Whoever does any of the following 
may be penalized as provided in subsection (3): 

(a) With intent to appropriate the property to his own use, 
intentionally takes, uses, transfers, conceals, or retains posses- 
sion of the property of another without his consent; or 

(b) With intent to appropriate the property to his own use, 
intentionally obtains the property of another by misleading him 
with a false representation of past or existing fact or with a prom- 
ise made with an intent not to perform it; or 

(c) Having an interest in the property, takes, uses, transfers, 
conceals, or retains possession of that property with intent to 
defeat the interest of another therein; or 

(d) With intent not to pay for them, obtains the services of a 
public utility. 


(2) In this section: 

(a) “Intent to appropriate the property to his own use’”’ means 
an intent to exercise dominion over the property in a manner 
which is inconsistent with the rights of the owner. It does not 
include a case where the property is a chattel if the actor made 
no further transfer and, at the time, intended merely to use it 
and to return it promptly. “Chattel” does not include money, 
securities, negotiable instruments, documents of title, postage 
and revenue stamps, or other valuable papers. 

(b) “Property” is not limited to its usual legal meaning but 
includes everything of value whether real or personal, tangible 
or intangible, in possession or in action. 


In addition to this section, some of the present statutes are re- 
tained where they make for administrative convenience,* or where 
the law is not sufficiently developed to make generalized treatment 
possible. * 

Subsection (1) consists of four subparagraphs each dealing with a 
different type of non-violent misappropriation of property. To the 
extent that there is a separate statutory definition for essentially 
different methods of misappropriation, the proposal retains the ap- 
proach of the present law. The principal difference is that under the 





343.173 Stealing birds, dogs or beasts; § 343.174 Larceny of domestic animals; 
water and stea d steam; § 343.20 Embezsle- 


348.175 Fraudulent 24 Fale pre - ; penalty; § 343.253 
ment; > Y; 

Mendicant impostors; § 343.31 Cre ot fraud § 3 Pe 343,32 Sole of la without title; 343.- 
341 Manufacture and distribution of tokens, etc.; penaiy § 343.38 Fale pre 


tense as to heirship; § 343.37 Corporation officers; frauds by; penalty; § 343.405 
Fraud on life insurance company; § 343.41 False statements; penalty; § 343.45 
Injury to ic property; § 343. ‘Booming or manufacturing marked log; § 343.51 
Larceny of logs; i Someneess right of search; § 343.571 Warehouse receipts, 
frauds respecting; § 348. Confidence 


games. 
3 See Section 343.24 of me Code: Issue of worthless check. 
* See Section 343.22 of the Code: Fraud on hotel or restaurant keeper. 
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proposed section the trier of fact will only have to determine whether 
the defendant is guilty of stealing. Under the present law the trier 
must not only determine whether the defendant is guilty of criminal 
misappropriation but must also choose correctly between larceny, 
embezzlement and false pretenses in cases where more than one is 
submitted. At the present time, the consequence of a wrong choice 
is reversal even if the evidence would clearly warrant guilt under 
another form of theft carrying a comparable penalty. 

Each of the four paragraphs of the proposed section will be dis- 


cussed separately: 


Subsection (1)(a) 


Paragraph (a) provides: “Whoever . . . with intent to appropriate 
the property to his own use, intentionally takes, uses, transfers, 
conceals, or retains possession of the property of another without 
his consent’? may be penalized for stealing. For the purposes of 
analysis this statement will be divided into (a) the subject of the 
appropriation (b) the necessary acts and (c) the necessary state of 
mind. 


a. The Subject of the Appropriation. The defendant must appropri- 
ate “property” as defined in subsection (2)(b): “ ‘Property’ is not 
limited to its usual legal meaning but includes everything of value 
whether real or personal, tangible or intangible, in possession or in 
action.”” This general definition replaces, and in large part is a re- 
statement of, the lengthy enumerations which are found in the pres- 
ent statutes. 


b. The Necessary Acts. The person must take, use, transfer, con- 
ceal or retain possession of the property of another® without his 
consent. These acts may be done by a person who has neither pos- 
session nor custody of the property and therefore “takes” it from 
another without his consent. Or the person may have custody or 
possession of the property and then use, transfer, conceal or retain 
possession of it without the other’s consent. Further, it is possible 
that the question of custody or possession may not be involved at 
all. For example, an employee at a manufacturing plant who uses 
his employer’s machinery and electricity to process his own materials 
is stealing within the meaning of this section if he has the requisite 
state of mind. 





8% The term “property of another” and ‘owner’ are used in the law of theft 
h 
o has a superior right to the property as against the 


to mean any person w. 
thief. 
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The taking, using, transferring, concealing or retaining possession 
must, of course, be without the consent* of the owner. 

The term “‘transfer”’ is defined in the Code*’ to include any ‘“‘change 
in possession of any property.”’ Examples of transfers would be the 
selling, pledging or mortgaging of the property. 

c. The Necessary State of Mind. None of the enumerated acts will 
constitute stealing unless done with the requisite state of mind. The 
necessary state of mind is two-fold: 

(1) The person must intentionally take, use, transfer, conceal or 
retain possession of the property of another without his consent. 
“Intentionally,” as defined,** requires that “. . . the actor®® must 
have knowledge of those facts which are necessary to make his con- 
duct criminal and which are set forth after the word ‘intentionally’. ”’ 
In the context of this paragraph this means that the actor must 
know that the property belongs to another and that his taking, 
using, transferring, concealing or retaining possession of the property 
is without the consent of that person. 

(2) The person who takes, uses, transfers, conceals or retains 
possession of the property must do so with an intent to appropriate 
it to his own use. “Intent to appropriate the property to his own 
use’”’ is defined in Subsection (2)(a) of Section 343.20 to mean an 
‘intent to exercise dominion over the property in a manner which is 
inconsistent with the rights of the owner.’’ However, if the property 
is a chattel® and if the person made no further transfer but, at the 
time intended merely to use the property and to return it promptly, 
he does not have an intent to appropriate the property to his own 
use and therefore is not guilty of stealing. 





8 § 339.22 (48) of the Code defines “‘without consent’”’: 

(48) “Without consent” means no consent in fact or that consent is given for 
one of the following reasons: 

(a) Because the actor uses or threatens the imminent use of physical violence 
on the victim, or on a person in his presence, or on a member of his immediate 
family; or 

(b) Because the actor purports to be acting under legal authority; or 

(c) Because the victim does not understand the nature of the thing to which 
he consents, either by reason of ignorance or mistake of fact or of law other 
than criminal law or by reason of youth or defective mental condition, whether 
permanent or temporary. 

87 339.22 (40) of the Code defines “‘transfer’’: 

(40) “Transfer” means any transaction involving a change in possession of 
any property, or a change of right, title, or interest to or in any property. 

88 § 329.23 (3). 

** The term actor is used to designate the person whose conduct may make 
him criminally liable. See Rosenberry, C. J., in Bussard v. State, 233 Wis. 11, 
15, 288 N.W. 187, 189 (1939): “There must be something in the conduct of the 
actor that shows wantonness, recklessness, or wilfullness.” 

9° As defined in § 343.20 (2)(a) of the Code, chattel ‘‘does not include money, 
securities, negotiable instruments, documents of title, postage and revenue stamps, 
or other valuable papers.” 
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Whether or not the person intended to return the chattel promptly 
will depend on the circumstances of each case. This will include such 
factors as the value of the chattel (one does not usually “borrow” 
a very expensive item), and common practice between the parties. 


Subsection (1)(b) 


Paragraph (b) provides “whoever . . . with intent to appropriate 
the property to his own use, intentionally obtains the property of 
another by misleading him with a false representation of past or 
existing fact or with a promise made with an intent not to perform 
it . . .”? may be penalized for stealing. Again for the purpose of analy- 
sis this statement will be divided into (a) the subject of the mis- 
appropriation; (b) the necessary acts and (c) the necessary state of 
mind. 

a. The Subject of the Misappropriation. The subject of the mis- 
appropriation under this subsection is ‘‘property,” the definition of 
which has already been discussed. 

b. The Necessary Acts. The acts required by this subsection can 
be divided into two groups. (1) The person must obtain the property 
of another. He obtains the property when he gets either title, posses- 
sion or custody. (2) He must obtain that property by misleading the 
owner with a false representation of past or existing fact or with a 
promise made with an intent not to perform it. The mere failure to 
perform the promise is not of itself sufficient evidence that it was 
made with an intent not to perform. Such evidence would not be 
sufficient in a civil case*! nor would it support the issuance of a 
warrant. 

This paragraph is a substantial restatement of the present crime 
of false pretenses with one exception. The addition of promises made 
with intent not to perform represents a decided change in the sub- 
stantive law of this state. This proposed change merits a more ex- 
tended discussion than can be given here. It has recently been ably 
commented upon in another review.®? False promises are a sufficient 
basis for criminal liability under the federal mail fraud statute™ and 
under false pretense statutes as interpreted in some jurisdictions.” 
A survey of the Better Business Bureaus in those jurisdictions has 
indicated that the results have been salutary and that the provisions 
have not been abused.® The problem is a current one. For example, 
some confidence men have made it a practice to offer to build a home 

%1 See RESTATEMENT, Torts § 530, comment (c) (1934). 

% Pearce, Theft by False Promises, 101 U. or Pa. L. Rev. 967 (1953). 

% 18 U.S.C. § 1341 (1948). See Durland v. U.S., 161 U.S. 306 (1895). 


% See, for example, State v. McMahon, 49 R.I. 107, 140 Atl. 359 (1928). 
% See Pearce, Theft by False Promises, supra note 92. 
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in return for a substantial down payment, then to abscond under 
circumstances which indicate that they intended not to perform the 
promise to build at the time the down payment was received. The 
proposal is one upon which lawyers may disagree. This article merely 
attempts to point out the full extent of the proposed substantive 
change. 

c. The Necessary State of Mind. To have the requisite state of 
mind the person must: (a) obtain the property with an intent to 
appropriate it to his own use; (b) know that the property belongs to 
another; (c) make a representation which he knows is false or a 
promise which he intends not to perform at the time it is made; (d) 
make the promise or representation either desiring to mislead or with 
knowledge that it will mislead another. 


Subsection (1)(c) 

Paragraph (c) reads: ‘“‘Whoever . . . having an an interest in the 
property, takes, uses, transfers, conceals, or retains possession of 
that property with intent to defeat the interest of another therein . . .”’ 
may be penalized for stealing. This paragraph deals with the person 
who already has an interest in the property but who misappropriates 
it by defeating the interest of the other person in the property. An 
excellent example is an owner who takes his property from a lien 
holder in order to defeat that person’s lien. 

The same type of analysis made in the preceding cases will be 
made here. 

a. Subject of the Misappropriation. The definition of the term 
property has already been discussed. Its meaning in this paragraph 
is limited by the fact that it must be property in which the actor 
has an interest. Partners will all have an interest in partnership 
property. The pledgor and the pledgee will both have an interest in 
pledged property. 

b. The Necessary Acts. The acts required by this subsection are 
self explanatory in light of the previous discussion. 

c. The Necessary State of Mind. To come within this paragraph 
the person must have an intent to defeat the interest which the other 
has in the property. 

Subsection (1)(d) 

Paragraph (d) provides: ‘““‘Whoever . . . with intent not to pay for 
them, obtains the services of a public utility . . .”” may be penalized 
for stealing. Like the preceding provision, it is limited in its applica- 
tion. 
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a. The Subject Matter of the Misappropriation. The subject of the 
misappropriation under this paragraph is the services of a public 
utility. Phone service by a telephone company, transportation by a 
railroad are examples of services of public utilities. 

b. The Necessary Acts. The person must obtain the services. This 
may be done in a variety of ways. For example, the services of the 
phone company are obtained when a phone call is made. 

c. The Necessary State of Mind. The person must intend not to 
pay for the services at the time he obtains them. 


A CoMPARISON 


The present and the proposed law of theft can be compared by 
applying each to a series of hypothetical fact situations. 

(1) Facts: A enters a jewelry store and “lifts” a watch from the 
counter. 

Present law: A would be guilty of larceny under Section 343.17 
since his act constituted a taking out of the possession of the owner. 

Proposed law: A would be guilty of stealing under 343.20 (1)(a) 
since “with intent to appropriate the property to his own use” he 
took ‘“‘the property of another without consent.” 

(2) Facts: B, employed as a messenger, is given goods by his 
employer to deliver to a third person. B sells the goods and converts 
the proceeds. 

Present law: B would be guilty of both larceny under Section 343.17 
and embezzlement under Section 343.20. He would be guilty of 
larceny on either of two theories: (1) Since an employee was held 
to have only custody at common law, the sale would constitute a 
taking out of the possession of the owner; or (2) if he is held to be a 
bailee, he would be guilty under the larceny by bailee provision. 
Since both are covered by the same section, no distinction between 
the two theories need be made. He would be guilty of embezzlement 
since he is an employee with possession or custody by virtue of his 
employment. Thus in this type of situation there is a complete over- 
lap between larceny and embezzlement, except that in larceny an 
intent to return is a defense, in embezzlement it is not. 

Proposed law: B would be guilty of stealing under 343.20 (1)(a) 
since “with intent to appropriate the property to his own use’”’ he 
intentionally transferred “‘property of another without consent.” 

(3) Facts: C, a jeweler, obtains possession of a watch by fraudu- 
lently representing that he intends to repair it when in fact he in- 
tends to sell it and pocket the proceeds and he does so. 
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Present law: C would be guilty of larceny under Section 343.17 on 
either of two theories: (1) Since he obtained “‘possession’”’ by fraud 
constructive possession remained in the owner, making the subse- 
quent sale a taking out of the possession of the owner; or (2) if held 
to be a bailee, he would be guilty under the larceny by bailee pro- 
vision. Since both are covered by the same section, no distinction 
need be made. C would not be guilty of false pretenses under Section 
343.25 since the owner did not intend to pass title. 

Proposed law: C would be guilty of stealing under 343.20 (1)(a) 
since “with intent to appropriate the property to his own use” he 
intentionally transferred “property of another without consent.”’ 

(4) Facts: D, a bank clerk, has custody of bearer bonds pledged 
as collateral for a loan. He takes the bonds and pledges them as 
security for a personal loan. He can prove that he always intended 
to redeem them. 

Present law: D’s guilt will depend on a number of factors. If he is 

prosecuted under Section 343.17 his guilt will depend on whether 
the court finds he intended to deprive the owner permanently. The 
Wisconsin court apparently has never passed on the problem of 
whether the pledging of property with proof of an intention to re- 
deem and return it is sufficient to constitute ‘‘an intent to deprive 
permanently.”’ The courts in other jurisdictions are in conflict.” 
If D is prosecuted under the embezzlement statute, Section 343.20, 
it seems clear that he would be guilty. In fact, the pledging of the 
bonds would be prima facie evidence of embezzlement under Section 
343.21. His intent to redeem and return the bonds would not absolve 
him from guilt. 

Proposed law: The inconsistency between the sections is eliminated. 
D would be guilty of stealing since the intent to return is not a 
defense where the property taken consists of bonds. 

(5) Facts: E, a jeweler, obtains a watch by fraudulently repre- 
senting that he will allow the owner a $100 credit on the purchase 
of a new watch when in fact he intends to pocket the watch and 
skip town and he does so. 

Present law: E would not be guilty of any crime. He would not 
have committed either larceny or embezzlement since the owner 
intended to pass title. He would not be guilty of obtaining by false 
pretenses since his representations were promissory. 

Proposed law: E would be guilty of stealing under 343.20 (1)(b) 
since “with intent to appropriate the property to his own use”’ he 


% 32 Am. Jur., Larceny § 37 (1941). 
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obtained “property of another by misleading him . . . with a promise 
made with intent not to perform it.” 

(6) Facts: F tells a victim that he has a good deal for investment 
purposes in Chicago and that if victim will give him $1,000 he will 
be able to invest it at a handsome profit. In return he executes a 
_ note for $1,000 and agrees to pay 10 per cent interest. At the time 
F intends to abscond with the $1,000 and he does so. 

Present law: Although further facts would be needed to properly 
handle the case, several possibilities suggest themselves: (1) If the 
facts were construed to show that the transaction was in essence an 
agreement on the part of F to invest victim’s money for him, F 
would be guilty of either embezzlement or larceny by bailee. (2) If 
the facts were construed to show an intent on victim’s part to pass 
title to the money, F would not be guilty of a crime if his only rep- 
resentations were promissory. (3) If F had represented that he was 
an investment broker when in fact he was not and thus had falsely 
represented a past or existing fact, false pretenses might be found 
even though victim relied largely on his promise to repay.*’ In any 
event, the difficulty faced by the trial judge and the trier of fact 
would be great in choosing the right crime even if criminal liability 
be assumed. 

Proposed law: Assuming sufficient evidence in addition to the fact 
that the promise was not performed, F would be guilty of stealing 
under 343.20 (1)(b) since “with intent to appropriate the property 
to his own use” he intentionally obtained “the property of another 
by misleading him . . . with a promise made with an intent not to 


perform it.” 


Conclusion. Further comparisons could be made. Enough has been 
said to demonstrate that the adoption of the proposed stealing sec- 
tion would result in two substantial changes: (1) The consolidation 
would make it no longer necessary to distinguish between larceny, 
embezzlement and false pretenses.*%* The inconsistencies and over- 


87 See Frank v. Meirs, 244 Wis. 658, 12 N.W.2d 923 (1944); Stecher v. State, 
168 Wis. 183, 169 N.W. 287 (1918). 

* Some difficulties were encountered in <. this. The principal one resulted 
from the fact that the criminal intent required for the various theft crimes at 
present varies. For example, in larceny it must be an intent to deprive the owner 
permanently of his property, so if the person intends to return the property, he 
is not guilty of larceny. But in embezzlement cases an intent to return is not a 
defense. This difference in the required state of mind is particularly confusing in 
Wisconsin because of the overlapping between larceny and embezzlement, as 
explained in the first part of this article. The result is that in some cases a person’s 
guilt depends on what section he is prosecuted under. Since all these crimes 
the same objective—the protection of a ge ped owner from permanent loss of 
his property—there should be some way of reconciling the conflicting intents. 
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lapping would thus be eliminated. (2) The inclusion of promissory 
fraud would result in an extension of the law in the area of fraudulent 
acquisition of property. Both are important. Further evaluation, 
however, must be left to the reader. 


Study indicates that the reason the courts originally refused to recognize an 
intent to return the property as a defense in embezzlement cases was because 
those cases usually involved the misappropriation of money or other evidences 
of wealth such as stocks or bonds. The courts recognized that once a person took 
that kind of property out of the control of the owner and treated it as his own, 
he had e owner to a serious risk of permanent loss in spite of the fact 
that he intended to replace it. This view appeared sound and consequently 
in the Code the defense depends on the type of property taken, not on whether 
the actor had possession of the property at the time of appropriation. 














Comments 


LATENT INJURIES AND THE STATUTES OF 
NOTICE AND LIMITATION IN WISCONSIN 
WORKMEN’S COMPENSATION LAW 


One of the strictest areas of statutory construction in an otherwise 
liberally construed legislative enactment, is the judicial interpreta- 
tion and application of the notice and claim section! of the Work- 
men’s Compensation Act to instances of accidental injury, occupa- 
tional disease and, especially, cases of “latent injury.” 

As an illustration, assume that Mr. Employee, in the course of 
his employment, falls off a ladder and bruises his knee upon the pave- 
ment; he gets up, walks about and returns to his job. A few hours 
later, he asks for medical treatment and is told by the doctor that he 
has contusions and abrasions. The injury apparently is minor and he 
continues on his job until three years later, when Mr. Employee has 
a recurrence of severe swelling in the same knee. At this time, two 
physicians inform him he has a torn or ruptured cartilage, apparently 
caused by the fall three years ago, and recommend surgery. Mr. 
Employee immediately files for workmen’s compensation. 

However, the Wisconsin notice and claim statute requires that ap- 
plication be filed within two years from the date of injury, or from the 
date that Mr. Employee knew or ought to have known the nature of 
his disability and its relation to his employment? and the question 


1 Wis. Srat. § 102.12 (1951), which provides in full: 
No claim for compensation shall be maintained unless, within 30 days after 
the occurrence of the injury or within 30 days after the employe knew or 
ought to have known the nature of his disability and its relation to his em- 
ployment, actual notice was received by the employer or by an officer, 
manager or designated representative of an employer. If no representative 
has been designated by posters placed in one or more conspicuous places, 
then notice received by any superior shall be sufficient. Absence of notice 
shall not bar recovery if it is found that the employer was not misled thereby. 
R less of whether notice was received, if no payment of compensation 
(other than medical treatment or burial expense) is made, and no application 
is filed with the commission within 2 years from the date of the injury or 
death, or from the date the employe or his dependent knew or ought to have 
known the nature of the disability and its relation to the em , the right 
to compensation therefor shall be barred, except that the right to compensa- 
tion shall not be barred if the employer knew or should have known, within 
the 2-year period, that the employe had sustained the injury on which 
claim is based. . . . [Issuance] of notice of a hearing on the commission’s own 
motion shall have the same effect for the purposes of this section as the 
filing of an application. (Emphasis added.) 
2 Section 102.12 provides that the following may satisfy the notice require- 
ment: 

1) Actual notice given to the employer (or an officer, manager, or desig- 

nated representative of the employer or, in absence of designation, any 
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arises: is Mr. Employee barred by the two-year limit of Section 
102.12? 

Such is the problem of the so-called “latent injury’—the “ap- 
parently trivial accident which matures into a disabling injury after 
the claim period has expired,” which Larson notes as the most trouble- 
some problem in the entire area of notice and claim.* The single in- 
stance of an industrial accident with no further complications or the 
“occupational disease’’ have been considerably less troublesome in the 
history of Wisconsin workmen’s compensation law. 

The scope of this comment is primarily to discuss the status of the 
“latent-type injury” in Wisconsin in relation to the notice statute 
and statutes of limitation. It is essential, however, for a complete 
understanding of the problem, to delve into the background of the 
statutes of notice and limitation as applied to industrial accidents and 


occupational diseases in general. 


OccuUPATIONAL DISEASES 


For the most part, the Wisconsin Supreme Court has maintained 
a strict classification, either labeling industrial injuries as ‘‘industrial 
accidents” or “occupational diseases” ;* the former represents the 
normal, single-event injury, while the latter has been defined as “‘a 
disease like silicosis, which is acquired as the result and an incident 
of working in an industry over an extended period of time.’’® Most 
superior) within 30 days of the occurrence of the injury or within 30 days after 
the employe knew or ought to have known the nature of his disability and 
its relation to his employment; or 


2) wo meg of compensation (other than medical treatment or burial 
;or 


expense); 
3) Filing of an application with the commission within the specified time; 





or 
4) Knowledge, other than by actual notice, on the part of the employer, 
actual or implied within the specified time; or 
5) Issuance of a notice of hearing on the commission’s own motion within 
the specified time; or 
6) If the employer is not misled, absence of notice is not a bar to recovery. 
For purposes of the illustration and the principle scope of this note, only (3), 
above, is to be deemed material. For a discussion of some of the other aspects 
of this section, as well as related limitation statutes, see note 51 infra. 
3 Larson, THE Law oF WoRKMEN’s CoMPENSATION § 48.42(a). 
4C Pack Mfg. Co. v. Industrial Comm., 226 Wis. 429, 434, 277 
N.W. 117, 1 (1938). 
5 Rathjen v. Industrial Comm., 233 Wis. 452, 460, 289 N.W. 618, 622 (1940), 
where the court stated: 
The difference between an occupational disease and an affliction resulting 
from an accident is illustrated in hernia cases. Where hernia follows as a 
result of a definite accident the employee suffers an accidental hernia; but 
where it develops as the result of certain types of lifting for a number of 
years, the employee “yA have an occupational hernia. 
In North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 370, 258 N.W. 
439, 442 (1935), the court stated: ‘Occupational disease has a slow insidious 
approach and in that respect differs widely from an accident, the happening of 
which can be fixed. . . .” 
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litigation, in repect to when the notice statute begins to run, arises in 
the area of occupational diseases, principally silicosis and tubercu- 
losis. The reason is obvious; in cases of industrial disease, the date 
of “injury” is quite nebulous and it is factually possible for sometime 
after the onset of the disease for the applicant to be in doubt or ig- 
norant as to what the disease is and whether it has any relation to his 
employment, while accidents are nearly always immediately ap- 
parent.® 

The “date of injury” as applied to cases of disease is the last day 
of work for the last employer whose employment caused disability,’ 
with the term “disability” being judicially defined as such physical 
incapacity to work as results in a wage loss.* Hence it has been held 
initially that without proof of a wage loss incidental to the contract- 
ing of silicosis there is no proof of an “injury’’ eligible for compensa- 
tion,® while proof of 50% disability caused by silicosis and leading to 
a wage loss was sufficient.’ Of course, if the employee does suffer a 
wage loss and thus is disabled and applies for compensation within 
two years of that date, he is clearly within Section 102.12 of the Wis- 
consin Statutes as to time of notice. 

The real problem as to the notice statute is not the question of when 
wage loss occurred, but when “the employee knew or ought to have 
known the nature of his disability and its relation to his employment”’ ; 





* Larson v. Industrial Comm., 224 Wis. 294, 297, 271 N.W. 835, 836 (1937), 
which holds that “In nearly every accident case [the injury] will immediately be 
apparent, and the provision was directed primarily to cases of industrial disease 
where it was factually possible for some time after the onset of the disease for 
the cpplionst to be in doubt or ignorant, (1) as to what the disease was, and (2), 
whether it had in fact any relation to his employment.” 

7 Wis. Stat. § 102.01(2) (1951). 

8 Schaefer and Co. v. Industrial Comm., 220 Wis. 289, 293, 265 N.W. 390, 
393 (1936); Milwaukee Malleable and Grey Iron Works v. Industrial Comm. iy 
220 Wis. 244, 246, 263 N.W. 662, 663 ( 35). 

® Milwaukee Malleable and Gre Kan Works v. Industrial Comm., note} 8 
supra, where there was no proof that silicosis caused the applicant’s discharge, 
but rather that his slowness as a worker was the reason for his discharge and 
resulting wage loss; thus co ep was denied even though he had con- 
tracted silicosis. Justice Fairchild, in dissent, stated: 

The court holds that before the injury complained of can be fixed at any 

specific point of J the employment must have caused disability; that is, 

a wage loss. ...[Ep. Nore: Before the amendment, this was the clear mean- 

ing ‘Ot “disability. ”) I believe the sound rules of construction enable us to 

discover the legislative intent to be that “injury” in industrial disease ac- 

_ Reenans hen phe the employee is definitely affected with the disease. . 

on Doge < the amendment clearly indicates that the burden of this 
reakdown shall be borne by the employer in whose interest the 
males was engaged when he contracted the occupational disease which 
grew out of and was incidental to that employment. 
220 Wis. at 248, 263 N.W. at 664. 
10 Schaefer and Co. v. Industrial Comm., note 8 supra. 
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this section is clearly applicable to occupational diseases" and it 
becomes primarily a fact question upon which the supreme court has 
often reversed the findings of the industrial commission. In Har- 
nishfeger Corp. v. Industrial Comm.,'? the commission found that the 
applicant did not know the nature of his disability (silicosis) and its 
relation to his employment until September, 1933, when he applied 
for compensation, and that because of his lack of knowledge of the 
effects of inhalation of silica dust and the difficulty generally of deter- 
mining a silicotic condition that the application was timely; the court 
reversed, finding that the applicant, from his own testimony, knew 
his sickness came from his job and that he frequently changed jobs 
because he knew of the danger of sandblasting to his lungs as early 
as 1931 and hence was barred. In Universal Granite Quarries Co. v. 
Industrial Comm." the court held the notice statute had run against 
a stone cutter who, although treated by a doctor who told him he had 
tuberculosis in the years 1932-34, found out he had silicosis in 1934, 
since he had stated in 1932 that “he just guessed that stone dust 
caused my sickness.” The court said: 


It is quite true that claimant probably knew nothing about 
silicosis, but he knew about stone dust and thought that was 
the cause of his difficulty. He did not understand fully the phys- 
iological action of stone dust in 1930 and 1931, probably does 
not understand it yet, but he knew that stone dust was causing 
his trouble, and must have known that stone dust was connected 
with his employment for he had worked for 40 years at the same 
kind of work." 


This issue is even more squarely presented in three tuberculosis 
occupational disease cases which have been reported. In Trustees, 
Middle River Sanatorium v. I ndustrial Comm.,"* the sole question was 
whether the employe filed her application for compensation within 
two years from the date when she knew or ought to have known the 
nature of her disability and its relation to her employment, under 

1 Larson v. Industrial Comm., note 6 supra; Zabkowicz v. Industrial Comm., 
264 Wis. 317, 58 N.W.2d 677 (1953), discussed in detail, pp. 283-286, infra. 

12 220 Wis. 386, 265 N.W. 215 (1936). 

13 224 Wis. 680, 272 N.W. 863 (1937). 

4 Td. at 683, 272 N.W. at 864. The court stated that the result in this case 


was due to a defect in the statute se age remedied by c. 402, Laws of 1933 
(held inapplicable here since the disability was sustained in 1931) which set up 





the “last day of employment”’ as the definition of the date of the disease in 
§ 102.01(2). Query, as to whether that amendment really effects any remedial 
change in the problem of interpreting the notice section, 102.12, since the phrase 
in question (“‘. . . or from the date the employe or his dependent knew or ought 
to have known the nature of the disability and its relation to the employment. ..’’) 
does not refer to date of injury at all. 

6 224 Wis. 536, 272 N.W. 483 (1937). 
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Section 102.12. Here the applicant was a maid in a tuberculosis ward 
and, upon suffering pain in her chest, went to the sanatorium’s doc- 
tors and was told she had pleurisy. Three years later she found she 
had tuberculosis and the sanatorium claimed she was barred by the 
notice statute, relying upon application of the Harnishfeger rule" to a 
statement made by the applicant that she “thought” her lung trouble 
might have something to do with her contact with positive tuberculin 
patients. However, the court, without expressly overruling the 
Harnishfeger case, held that the application was timely, since, al- 
though she knew that she had pleurisy in 1931, there was no showing 
that she knew this was a sympton of tuberculosis, and that she did 
did not know, nor should she have known, that she had tuberculosis 
until 1934, stating: 


What an employee may think as to the nature of his disability 
and its relation to his employment is not alone sufficient to start 
the running of the two-year statute of limitations. To so hold 
would be to adopt an unthinkably harsh rule. What an em- 
ployee thinks must be based on something more than suspicion 
and conjecture in order to start the running of the statute of 
limitations. Such thought must be based upon knowledge of, or 
upon reliable information regarding the nature of his disability 
and its relation to his employment. It is, of course, not necessary 
that the employee know the precise name employed by the 
medical profession to describe his disability, but he must have 
knowledge or an appreciation of the nature of his disability and 
its relation to his employment."” 


In Reinhold v. Industrial Comm.,'* a student nurse contracted tuber- 
culosis and applied in 1946; the facts indicated that she clearly knew 
she was so afflicted’® and, because of her professional understanding, 
should have known, as early as 1942. The court, in quoting the rule 
of the Trustees, Middle River Sanatorium v. Industrial Comm.” added: 


The statute [102.12] does not require absolute knowledge of 
this relationship but simply that the applicant know facts in- 
dicating its likelihood. She certainly knew as much in September, 
1942 as she ever did know. What she probably did not know at 
that time is that she could get compensation. This is an error of 
law that we cannot relieve against.?! 


16 220 Wis. 386, 265 N.W. 215 (1936). 

17 Trustees, Middle River Sanatorium v. Industrial Comm., 224 Wis. 536, 
541, 272 N.W. 483, 485 (1937). 

18 253 Wis. 606, 34 N.W.2d 814 (1948). 

18 Applicant was informed by doctors that she had tuberculosis in 1942 and 
was sent to a sanatorium. 

20 See note 17 supra. 
— Vv. Industrial Comm., 253 Wis. 606, 609, 34 N.W.2d 814, 815 
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Finally, in St. Mary’s Hospital v. Industrial Comm.,” the court held 
that an X-ray showing “minimal tuberculous lesion’ coupled with 
an indefinite diagnosis was not enough to constitute knowledge, 
actual or implied, on the part of a student nurse, who later learned 
she had contracted tuberculosis while in the hospital training pro- 
gram and filed an application which was held timely. 

Thus, in summary, as to the application of the provision in Section 
102.12 that “Regardless of whether notice was received if . . . no 


application [is] filed with the commission within ....2 years.... 
from the date the employe knew or ought to have known... . the 
right to compensation shall be barred .... . )” it is clear that it will be 


applied to cases of occupational disease; the only problem is one of 
presenting the facts showing that the employe did not know and 
should not have known. In view of the uncertainties involved, this 
seems a fair rule as set down by the legislature and as the courts have 
administered it upon the individual fact situations presented. 


INDUSTRIAL ACCIDENTS 

The other classification which the court has set down, namely that 
of industrial accident, has been much less litigated, primarily, it is 
assumed, because of the greater certainty as to the time of occurrence 
of the mishap. However, it is submitted that even in the area of in- 
dustrial accident, much uncertainty can evolve, to the burden of the 
injured employe; in particular, reference is made to the type of acci- 
dent that causes the so-called “latent injury,” as exemplified by the 
introductory hypothetical involving “Mr. Employee.”* There is 
nothing in the notice statute expressly stating that the same broad 
view might not be taken of the application of the section to accidents 
as is taken in applying the section to occupational diseases, but the 
few decisions that have been set forth by the Supreme Court upon 
the question have been exceedingly narrow, especially in view of the 
broad language and beneficial intent of workmen’s compensation in 
general. 

The question of the applicability of the phrase “. . . or from the 
date the employe knew or ought to have known, etc.” in the Wiscon- 
sin notice statute to the area of industrial accidents first arose in 
Andrzeczak v. Industrial Comm.* in which the applicant injured his 
wrist in 1939, was advised by a physician that it was only a sprain, 
and in 1943 found that degeneration of the bone had resulted. He 
claimed that this was an occupational disease, but the court held 





pat Wis. ND dg 465 (1950). 
-278 supra. 
™ 248 Wis. 12, 20 N.W.2d 551 (1945). 
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it was an industrial accident** and the two-year period, per Section 
102.01(2), began at the date of the accident and hence the claimant 
was barred by Section 102.12. The court said, however: 


It [the 1933 amendment of the definition of “date of injury” 
in Section 102.01(2)] was unquestionably passed to fix the time 
when the two-year period would begin to run in industrial-ac- 
cident cases, which is the date of the injury, and in occupational 
disease cases, which is the last day of work for the last employer 
whose employment caused disability. Just how this affects 102.12, 
which provides that in industrial-disease cases application shall 
be filed with the Industrial Commission within two years from the 
date the employee or his dependent knew or ought to have known the 
nature of his disability and its relation to the employment we are 
not called on to decide here (emphasis added), as it is considered 
this was an industrial-accident.”* 


and hence it was not until the case of Zabkowicz v. Industrial Comm.”* 
that it was clearly decided that the phrase of 102.12 quoted above was 
applicable only to occupational diseases and not to industrial acci- 


dents. 
Tue Most Recent INTERPRETATION 


The introductory “hypothetical” was actually the fact situation 
presented in the Zabkowicz case, the most recent interpretation of 
the Wisconsin notice of claim statute.2* The issue turned upon the 
interpretation of the provision italicized in the above quotation and 
the applicability to this type of injury. A liberal and literal reading 
of the statute would seem to indicate that the injured employe, if he 
did not know the nature of the disability or the relation of it to his 
employment until three years after the accident, would, if he filed 
immediately upon obtaining knowledge, be within the two-year 
notice period. 

The commission dismissed the claimant’s application without any 
finding as to whether Zabkowicz ‘“‘knew or ought to have known the 
nature of his disability and its relation to his employment,’’ ruling 
that he was barred by the two-year period. The trial court set this 





% For a discussion of what constitutes an industrial accident as compared 
with an occupational disease, see Rathjen v. Industrial Comm., note 5 supra, 
which is relied upon by the court in Andrzeczak v. Industrial Comm. In the 
Rathjen case, the claimant received an electrical shock which led to a traumatic 
disease and claimed it was an occupational disease. The court stated, ‘“The mere 
fact that a disease follows as a result of an accident does not constitute res | 
therefrom an ae disease within the contemplation of the act.” 
Wis. 452, 460, 289 N.W. 618, 622 (1940). 
one v. Industrial Comm., 248 Wis. 12, 15-16, 20 N.W.2d 551, 552 

27 264 Wis. 317, 58 N.W.2d 677 (1953). 

8 Wis. Star. § 102.12 (1951), quoted note 1 supra. 
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order aside and remanded the record for a finding on this point, 

stating: 
Even though he does not file within two years from the date of 
injury, he is entitled to have a determination on the merits if 
he files within two years from the date when he knew or ought 
to have known the nature of the disability and its relation to 
the employment, even though this may have been three or four 
years after the date of injury.” 


The Supreme Court then took a very narrow view of the phrase in 
question and reversed the trial court, ruling as a matter of law on the 
undisputed evidence that the applicant at the time he fell knew that 
he injured his knee as a result of the fall*° and that the statute began 
running as of that time, in the absence of any other of the factors 
which would toll the statute.* The court emphasized the traditional 
difference between an industrial accident, the date of which, including 
the results incident thereto, is the time of the occurrence of the injury 
and occupational diseases, which because of the uncertainties as to 
cause and its relation to the employment, was dealt with by different 
legislation** and, seemingly, ignored the possibility of a “latent’’ type 
of injury. The majority opinion gave approval to the doctrine that: 

The mere fact that a disease follows as a result of an accident 
does not constitute suffering therefrom an occupational disease 
within the contemplation of the compensation act. An cccupa- 
tional disease, within the act, is a disease, such as silicosis, which 
is acquired as the result and an incident of working in an industry 
over an extended period of time. 


and thereby indirectly held, as the dissent points out,* that the 
“knew or ought to have known” provision only applies to cases of 
occupational disease and not to injuries received as a result of indus- 


—_— v. Industrial Comm., 264 Wis. 317, 323, 58 N.W.2d 677, 681 


(1953). 

* Id. at 322, 58 N.W.2d at 680; stating, at 319, 58 N.W.2d at 678, “The 
law upon the subject leaves no Lt aaa for further consideration of the 
liability, because the facts are conceded.” 

31 See note 2 supra. 

(nse ee v. Industrial Comm., 264 Wis. 317, 319, 58 N.W.2d 677, 679 

# Td. at 320, 58 N.W.2d at 679, citing Rathjen v. Industrial Comm., 233 Wis. 
452, 460, 289 N.W. 618, 622 (1940), which set forth the above quotation. In that 
case, claimant suffered an electric shock which led to certain complications; he 
then claimed that this was an occupational disease and the court held that it 
was not and that Wis. Srar. § 102.18, relating to occupational diseases, was not 
applicable. The doctrine seems much more correct as to the facts and issue pre- 
sented in the Rathjen case than it does in the ae case. However, in Andrzec- 
zak v. Industrial Comm., 248 Wis. 12, 20 N.W.2d 551 (1945) it was held, in a 
closely analogous case, that a latent injury was an industrial accident and the 
two-year notice statute began to run from the date of the accident. See note 24 





supra. 
* 264 Wis. 317, 323, 58 N.W.2d 677, 680 (1953). 
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trial accident, thus seemingly precluding the application of the pro- 
vision to the area of “latent injuries’ and thus placing a heavy risk 
upon the workman who receives an apparently trivial injury that he 
cannot recover if it develops into a serious one. 

Such a limited view is opposed by Justice Currie and Justice 
Broadfoot in dissent, who argue “that the statutory construction 
favored by the majority, which excludes such provision of the statute 
from having any application to industrial accident cases, violates 
the rule of construction which this court has so many times stated, 
1.e., that provisions of the workmen’s compensation act are to be as 
liberally construed to effect the beneficent purposes intended as it 
[they] reasonably can be.”* The two dissenters, in construing the 
language of Section 102.12 find that the words are “plain and un- 
ambiguous” and fully agree with the trial court’s view of the portion 
of the section in question®* and would have “remanded the proceedings 
to the industrial commission to make a finding ‘as to whether the 
employe knew or ought to have known the nature of the disability 
and its relation to the employment’ ’’*” rather than rule as a matter 
of law that this phrase does not apply to cases of industrial accident, 
but only to those of industrial disease. The dissent adds: 


The fact that this court by prior decisions has construed the 
afore-quoted language of the statute as applying only to indus- 
trial disease and not to industrial accident should not deter us 
from refusing to follow such past precedents if we are convinced 
that they were erroneous.** 


A reasonable reading of Section 102.12, combined with the concept 
of liberal construction, and with the plight the injured workman 


% 264 Wis. 317, 324, 58 N.W.2d 677, 681, citing Kiel v. Industrial Comm., 
163 Wis. 441, 444-445, 158 N.W. 68, 69-70 (1916), where Justice Marshall stated: 
. . . the Workmen’s Compensation Law is a humane remedial enactment, 
which was placed upon our statute books to give vitality to the idea that 
personal injury losses incident to employee service, are as much a part of 
the labor cost of such service as wages paid and should, in some practicable 
way, be so treated. Therefore the legislative lan e used in the act to 
that end should be as liberally construed to effect the beneficent purpose 
intended, as it reasonably can be. It is useless to try to minimize the scope 
of such language by confining the meaning of words to any technical signifi- 
cation. Rules of strict construction are not applicable to the law, as the re- 
sult of the me cases which have come to this court amply illustrate, and 
should efficiently operate to prevent litigation grounded on logic which 
would narrow the scope of the enactment. Construction, where construction 
is permissible, which will give to the law its fullest reasonable scope, is 
thought to be what is required to carry out the legislative pu ak « 
See also, Ronning v. Industrial Comm., 185 Wis. 384, 387, 200 NW. 652, 653 
(1925); Johnson v. Wisconsin Lumber & Supply Co., 203 Wis. 304, 310, 234 N.W. 
506, 508 (1931) for similar pronouncements of liberal construction. 

3% 264 Wis. 317, 323, 58 N.W.2d 677, 681 (1953). 
a7 ay 325, 58 N.W.2d at 681. 
38 ,, 
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finds himself in within this area of latent injury, would seem to the 
writer to favor the view of the dissenting opinion. However, as the 
majority notes,** the definitions to be used in Chapter 102*° set the 
“date of injury” as the “date of the accident which caused the injury 
or, in the case of disease, the last day of work for the last employer 
whose employment caused disability.’”’ This seemingly lends weight 
to the insistence of the majority to classify compensation claims as 
arising either from industrial accidents or from occupational diseases; 
but the phrase relating to knowledge“’ nowhere mentions “date of 
injury,” but is alternative to a phrase relating to “the occurrence of 
the injury.” Thus, even if “occurrence of the injury” is deemed 
equivalent to “‘date of injury,” the legislature’s definition of “date 
of injury’ does not indicate that the phrase relating to knowledge 
is restricted to disease claims. Whether the claim is one arising from 
accident or from disease, the notice period may fairly be held to 
begin to run from the date the employee knew or ought to have known 
about his disability and its relation to his employment. 


OTHER DECISIONS 


Elsewhere than in the Zabkowicz case, the issue of the applicability 
of Sec. 102.12 to instances of industrial accidents of the “latent”’ 
variety has not been squarely presented to the court. It has been 
held that where the claimant obviously sustained a hernia in 1930 
and applied for compensation in 1936, he was barred by Section 102.- 
12’s two-year period, even though he did not sustain a wage loss until 
1935, since this was deemed an accident and the “wage loss’’ provision‘? 
for determining “date of injury,” as is stated in Section 102.01(2), 
applies only to disease cases. 

Perhaps the closest the court has come to a judicial recognition of 
latent injuries was Acme Body Works v. Industrial Comm.,“ a case 





39 264 Wis. 317, 321, 58 N.W.2d 677, 679 (1953). 

«© Wis. Star. § 102.01(2) (1951). 

“| Wis. Strat. § 102.12 (1951). ‘(Regardless of whether notice was received, if 
no payment of compensation . . . is made, and no application is filed with the 
commission within 2 years from the date of the injury or death, or from the date 
Cee are ates ne OF SP te eae cece one nears @ Se San 
and its relation to employment, the right to compensation therefor shall be 
barred. . . .” [Emphasis added.] 

Wis. Strat. § 102.01(2) (1951). 

“a pm ge Package Mfg. Co. v. Industrial Comm., 226 Wis. 429, 277 N.W. 
117 (1938). The court in this case emphasizes the distinction between industrial 
accidents and occupational diseases (see notes 4 and 5 supra) and its major value 
is in illustrating the difference between the two as far as application of the notice 
statute is concerned. The injury was so obvious when sustained that no problem 
of latentness is presented. 

“ 204 Wis. 493, 234 N.W. 756 (1931). 
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in which the applicant sustained an injury to his eye in 1920, was 
examined in 1921 by a doctor, who found no ill effects, and in 1926 
was found to have developed a cataract arising from the 1920 injury. 
The statute, which the employer pleaded, barred the applicant’s 
claim, read: 
In no event shall the right of an employe, his legal representative, 
or dependent, to proceed under section 102.17 extend beyond 
six years from the date of injury or death or from the date that 
compensation (other than medical treatment or burial expenses) 
was last paid, whichever date is most recent. 


The court said that it should be noted that the statute of limitations 
began to run from the date of injury and not from the date of the 
accident and held that injury results when the right to compensation 
arises and that therefore the claim was not barred. 

The broad view of a section which does not seem to call for any 
broader construction than the notice section, was commented upon 
in Larson v. Industrial Comm.,‘” where the court said: 


[The Acme Body Works case] dealt with eye injuries ultimately 
resulting in industrial blindness by reason of the development 
of cataracts. . . . The cases are not in point, since they apply 
only to the rare instances where the time of the accident and 
the time of the compensable injury are not contemporaneous.** 


and then points out that, since the Acme Body Works case, Section 
102.01(2) was amended to make the “date of injury” the date of 
accident, and hence the “right to compensation” test no longer ap- 
plies.** It would seem that the Zabkowicz case was one of those “rare 
instances where the time of the accident and the time of compensable 
injury are not contemporaneous’; under the Larson view and the 
Zabkowicz holding, Section 102.01(2) seems to control the operation 
of Section 102.12, a view with which the Zabkowicz dissenters and 
the writer disagree.*° 

The only other cases involving industrial accidents and statutes 
of notice and limitation in Wisconsin present specialized problems 
and no particular issue of interpretation and application of Section 
102.12, which is the principle concern of this note. For purposes of 





“ Wis. Strat. § 102.12 (1929) (which has subsequently been carried to section 
102.17(4), per Revisor’s Bill no. 380S, section 13, in 1931). See note 51 infra. 
( — y Works v. Industrial Comm., 204 Wis. 493, 498, 234 N.W. 758 

1931). 

47 224 Wis. 294, 271 N.W. 835 (1937). 

48 Jd. at 296, 271 N.W. at 836. 

49 Jd. at 297, 271 N.W. at 836. Andrzeczak v. Industrial Comm., 248 Wis. 12, 
20 N.W.2d 551 (1945) and note 14 supra. 

50 See pages 285-286 and note 41 supra. 
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completing the limitation picture in this area, without obscuring the 
main point, some of these problems are indicated in a footnote.*! 


SUMMARY AND EVALUATION 


In summary, the Wisconsin Supreme Court in applying the statu- 
tory limitation on time of notice adheres to the two-fold classifica- 
tion for compensation claims. The period for making claims based 
on “occupational disease,’ such as silicosis, is held to begin either on 
the last day (before wage loss) of work for the last employer whose 
employment caused such physical incapacity as to result in wage 
loss, or, in the alternative, from the day the employe knew or should 
have known the nature of his disability and its relation to his work. 





5! A search of the reports uncovers several ialized problems relating to 

limitations in workmen’s compensation actions. For sake of completeness, and 

et to avoid confusion of the primary scope of this note, the writer submits a 
rief summary of a few of these problems: 

1. As already noted (note 2 supra), payment of compensation may also toll 
the running of § 102.12. However, this must be payment under the Wisconsin 
act, not the act of another state. Jutton-Kelly Co. v. Industrial Comm., 220 
Wis. 127, 264 N.W. 630 (1936), where it was held that payment under the 
Michigan compensation act to a Wisconsin employe injured in Michigan was 
not payment of “compensation” within the meaning of § 102.12. Payment of 
money by the employer to an injured workman must be made by the employer 
with the intent of recognizing his obligation for industrial compensation in 
order to constitute A og ge and thereby toll the statute. Stewart v. 
Industrial Comm., 236 Wis. 167, 294 N.W. 515 (1940). 

2. The doubt of an employe as to his actual status as employe within the 
act will not o te to toll the statute of limitations. Larson v. Industrial 
Comm., 224 Wis. 294, 271 N.W. 835 (1937). Here a gas station attendant, 
who did not realize he was an employe and covered by the Act, did not so 
learn until two years after the accident. Held: this is a mistake of law and 
doesn’t act to toll the statute. 

3. The problem of application of other statutes of limitation has arisen in a 
few instances. The earlier decisions stated that the general statute of limita- 
tions, Wis. Star. § 330.19, also applied to workmen’s compensation. A. D. 
Thomson Co. v. Industrial Comm., 222 Wis. 445, 450, 268 N.W. 113 
115 (1936). However, the more recent view is that the general statute of 
limitations does not apply to the Workmen’s Compensation Act, which has 
its own specific limitations. Acme Body Works v. Industrial Comm., 204 Wis. 
493, 234 N.W. 756 (1931); Fossman v. Industrial Comm., 257 Wis. 540, 44 
N.W.2d 266 (1950), which holds that § 330.19(7), which provides that fraud 
tolls the tort statute of limitations, does not apply to proceedings under the 
Compensation Act. Instead, the Act contains its own statute of limitations, 
1 — to the notice section which is the subject of this comment, in § 102.- 
17(4): 

The right of an employe, his legal representative or dependent to proceed 

under this section shall not extend beyond six years from the date of the 

injury or death or from the date that compensation (other than medical 
treatment or burial expenses) was last paid, whichever date is latest. 

4. The death benefits (Wis. Stat. § 102.46 et seg.) of a dependent were also 
affected by the notice statute and statute of limitations. Kohler Co. v. Indus- 
trial Comm., 224 Wis. 369, 271 N.W. 383 (1937). Here when the decedent 
would have been barred by the two-year notice statute if he had lived and 
applied at the date his widow did, his widow also was barred, even though she 
filed within two years of his death. The statute at that time [W1s. Star. § 102.09 
(3)(a) ] read that the death benefit ‘‘shall not exceed the maximum amount 











March] COMMENTS 289 


The period for making claim based on “industrial accident,” on the 
other hand, is deemed to start on the date of the accident. The hybrid 
“latent injury,’’®* which combines the same uncertainty to the em- 
ployee that an occupational disease does, with the single causal event 
characteristic of the industrial accident, has been included in the 
“accident” classification; the notice statute being read by the court 
so as to make the “know-or-ought-to-know” phrase inapplicable to 
accident cases. This has been done by an application of the definition 
of “‘date of injury’’ set forth in Section 102.01(2) to the notice statute 
Section 102.12, which, it may be argued, does not call for the par- 
ticular definition since it does not use “date of injury.” 

A comparative evaluation of Wisconsin’s rulings on this problem 
with those of other states is difficult because of the diversity of 
statutes which govern the question. Larson states there are twenty- 
two states which date the claim period from the “ ‘accident’; and 
that most of the rest date it from the ‘injury.’ ’’* He classifies Wis- 





which might have accrued to him . . . if death had not ensued,” and since 

decedent was barred, no amount accrued and hence no benefits to the widow. 

Weissgerber v. Industrial Comm., 242 Wis. 181, 7 N.W.2d 415 (1943), for the 

same rule in respect to the six year statute of limitation. The section was re- 

ed, however, and thus the cases probably are of no effect now. The only 
present effect the limitation statutes have comes from the actual wording of the 
sections themselves. See paragraph 3 of this footnote and note 1 supra. 

5. Mere filing of the application with the commission within the two-year 
period is sufficient compliance with the notice statute; the commission does 
not have to serve notice within the two-year pose. However, if, after applying, 
the claimant wishes to join a new party, he must do so by serving the new 
party within the two-year period and service of notice upon the joined y 
one day late will bar the claimant inst that party. Sentinel News Co. v. 
Industrial Comm., 224 Wis. 355, 271 N.W. 413 (1937). 

6. Once a timely application is filed, the applicant can apply for further 
compensation respecting that injury, even after six years have elapsed, since 
once proceedings are commenced, the limitation statute has no further applica- 
tion. Metropolitan Cas. Ins. Co. v. Industrial Comm., 260 Wis. 298, 50 N W.2d 
399 (1951). Here, employe sustained injury in 1927, applied for and received 
compensation in 1928, and then filed in 1948 for additional medical expense 
incurred as a result of the 1927 injury; the court stated, in answer to plaintiff’s 
contention that the statute of limitations barred any claim six years after the 
date of injury, that the limitations statute was not applicable once there had 
been a timely application. 

52 The Nebraska court seems particularly aware of the term “latent injury,” 
in spite of a statute which on its face is less liberal than the Wisconsin notice 
statute. See Keenan v. Consumer Public Power Dist., 152 Neb. 54, 40 N.W.2d 
261 (1949) and cases cited therein. The Wisconsin court has apparently never 
used the term in any of its decisions. 

53 For a tabulation of notice and claim statutes and time of filing claims, see 
Larson, THE Law oF WoRKMEN’s CoMPENSATION, appendix C, tables 18 and 19. 

% LARSON, op. cit. supra note 3, § 78.42(a). In § 78.41, he states: 


Except under statutes expressly dating the limitations period from the 
“accident,” the time for notice or claim does not begin to run until the 
claimant, as a reasonable man, should recognize the nature, seriousness and 
probable compensable character of his injury or disease. 

This rule has in most instances been worked out judicially under statutes 
making no express allowance for the claimant who excusably remains ig- 
norant of his right to make a claim until it is too late. 








i 
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consin in the latter group, but, despite the language he quotes from 
Section 102.12, the decisions of the Wisconsin court, as has been 
shown, really make Wisconsin an “accident”’-type state under Lar- 
son’s classification. As Larson says: 


It is odd indeed to find, in a supposedly beneficent piece of legis- 
lation, this fragment of irrational cruelty surpassing the most 
technical forfeitures of legal statutes of limitation. Statutes of 
limitation generally proceed on the theory that a man forfeits 
his rights only when he inexcusably delays assertion of them, 
and any number of excuses will toll the running of the period. 
But here no amount of vigilance is of any help. The limitations 
period runs against a claim which has not yet matured; and when 
it matures, it is already barred. For good measure, the exclusive 
remedy provisions of the compensation act also abolish claim- 
ant’s common law remedies.* 


Indeed Larson questions the constitutionality of such legislation.*’ 

The reluctance of the Wisconsin Supreme Court to construe Section 
102.12 to include latent injuries is understandable since it is a nebulous 
and indefinite area, which might lead to many questionable claims. 
However, Larson’s answer to this is: 


. . . the claimant must still prove his case, including work-con- 
nection and due care in discovering the nature of his injury. If 
this occasionally requires an employer to defend a claim based 
on an accident several years earlier, this inconvenience is not to 
be compared with the shocking injustice of refusing compensation 
for blindness [as an example of latent injury] because the claim- 
ant, through a technicality which involves no fault of his own, 
could never at any time have filed a valid claim.** 


CONCLUSION 


The writer believes that the interpretation of notice and limitation 
statutes should be such as to enable the workman whose injury does 


55 In fact, Larson continues in § 78.41: ‘The kind of specific concession which is 
made in the Wisconsin statute, dating the limitations period from the ‘date... 
employe . . . knew or ought to have known the nature of the disability and its 
relation to the employment’ is exceptional.” 

% Td. § 78.42(b). 

5? Id. § 78.42(e). The essence of Larson’s argument is that workmen’s com- 

msation acts destroy common law rights for personal injury [see Wis. Star. 
B102.03(2) (1951) ] and then, in the area of latent injuries, where the disability 
does not manifest itself until the period has run, substitutes an inherently insur- 
mountable bar and hence is contrary to the doctrine of New York Central R.R. 
v. White, 243 U.S. 188, 201 (1916), where it was stated, “. . . it perhaps ma 
be doubted whether the State could abolish all rights of action on the one hand, 
or all defenses on the other, without setting up something adequate in their 
stead,” and that sheer inadequacy of a substituted remedy may make an act 
unconstitutional (citing 243 U.S. at 205). 

58 Id. § 78.42(b), citing cases exemplifying latent injuries. Larson, in § 78.42(a), 
commends Acme Body Works v. Industrial Comm., the Wisconsin cataract case, 
note 44 supra, holding timely a claim made six years after the accident when 
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not manifest itself sufficiently to put him on notice until the period 
has run, to still present his claim. If the present notice statute is 
intended to aid the latently injured worker, the legislature has not 
expressed its intent clearly enough for the court, which has construed 
the ‘know-or-ought-to-know” provision of Section 102.12 as inap- 
plicable to such accident cases. In view of this construction and the 
structure of precedent upon which it is based, the solution seems to 
rest in the hands of the legislature. As the court has said in a previous 
latent injury case: 

This is necessarily an unfortunate result as the injured person 
consulted a competent physician at the time of the injury and 
approximately five months thereafter, and continued to work at 
all times even though suffering considerable pain, relying on the 
advice of his physician, which was undoubtedly honestly given. 
If it is a condition that arises frequently the remedy is with the 
legislature.®® 

SHELDON I. Fink 





the latent cataract was just discovered. However, as pointed out in Larson v. 
Industrial Comm., note 47, supra, the amendment of § 102.01(2) makes the 
Acme Body Works "rule doubtful authority since 1931 (1933?), and thus — 
the very results that Larson condemns could also be reached in Wisconsin if 
Acme Body Works case arose today. 

As an illustration of Larson’s justification, per the above quote, in the Zab- 
kowicz case, if the dissent had prevailed, the cause would still have been re- 
manded and the cra would have had to prove the accident, causal rela- 
tionship, injury, e 
( 59 as - rieeibaitatel Comm., 248 Wis. 12, 16, 20 N.W.2d 551, 552 

194 
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SPECIAL AND GENERAL APPEARANCES IN 
WISCONSIN COURTS 


Assuming all jurisdictional prerequisites have been met, an action 
may be classified in one of three categories: (1) when against the 
property itself it is considered in rem,' (2) when against the property 
upon a claim against the owner it is denominated quasi in rem,? and 
(3) when against the person of the defendant it is in personam.* In 
this comment only the third class will be fully considered. It would 
be well to note, however, that when jurisdiction falls into class one 
or two, non-action by defendant will not usually permit the court 
to grant an in personam judgment,‘ while actions on his part may 
change the proceedings from one in rem to one in personam.® 

When a party enters an appearance in an action only to object 
to the court’s jurisdiction, he is making what is usually denominated 
a special appearance. The Supreme Court of Wisconsin has, over the 
years, been extremely particular as to the legal niceties of just what 
constitutes a special or general appearance in the court of first im- 





1 Consider, e.g., actions for registration of title to land and for forfeiture. 

2 Such actions are usually started by attachment or garnishment, and if the 
defendant does not couees the court cannot award judgment for more than the 
property seized. In such cases it might be noted that it is the attachment of the 
property and not the return of the officer that gives the court jurisdiction. Robert- 
son V. Kinkh ead, 26 Wis. 560 (1870). 

3 The court here must have personal jurisdiction over the defendant, either b 
valid service or by his waiver of such procedural requirements. It is usually ed 
visable to gain an in personam judgment wherever possible since the judgment 
will follow the defendant and be entitled to recognition in the other states, rather 
than be limited to the territorial limits of the state where rendered. 

“See Pennoyer v. Neff, 95 U.S. 714 (1877). Consider, however, the effect of 
the decision in Salmon Falls Mfg. Co. v. Midland Tire & Rubber Co., 285 Fed. 
214 (6th Cir. 1922). Plaintiff sued non-resident defendant by attachment of 

roperty worth $2,000 and recovered a personal judgment of $30,000. Defendant 
oe poe Mt ey in the action and moved the court to limit the inquiry to 
the property attached and then, after its motion was ignored, fought the claim 
on the merits. The court of appeals held the trial should have been limited to 
the property attached and the court did not gain personal jurisdiction by de- 
fendant going to trial on the merits since the defendant had at all times indicated 
it was objecting to the claim merely to the extent of the property seized. The 
court limited recovery to the $2,000 attached. 

If the doctrine of this case is followed to its logical conclusion, it would seem 
that upon a proceeding in rem or quasi in rem defendant could appear specially 
just to fight the claim within the limits of the property attached. A decision here 
would not stop plaintiff from seeking a personal judgment elsewhere for the bal- 
ance due or prevent defendant from reasserting a defense unsuccessful in the 
first suit. The desirability of such a course of action is questionable. See Industrial 
Trust Co. v. Rabinowitz, 65 R.I. 20, 13 A.2d 259 (1940), ResTaTEMENT, JuDG- 
MENTS § 76 (1942) and Note, 129 A.L.R. 1240 (1940). The Salmon Falls case 
does not appear to reflect the rule in Wisconsin. See note 5 infra. 

5 Wisconsin has so held in Luetzke v. Roberts, 130 Wis. 97, 109 N.W. 949 
(1906), and First National Bank of Madison v. Greenwood, 79 Wis. 269, 45 N.W. 
810 (1890) (See opinion on rehearing, 79 Wis. at 278, 48 N.W. 421 (1891) ). 
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pression.* In the case of a special appearance the court has been 
emphatic as to what it expects. A “little slip’ may be interpreted as 
a general rather than a special appearance and certain actions by the 
defendant may change an appearance into one of general character. 
Justice Marshall stated the essence of a special appearance in bis 
syllabus to Corbett v. Physicians Casualty Ass’n: 


A defendant in an action, to preserve his status as not having 
been properly served with the summons, must abstain from 
making any appearance in such action other than to raise the 
question of jurisdiction of his person.’ 


Although the special appearance is not frequently used,* many 
problems do surround its use not only as to practice but also from 
the standpoint of policy considerations. Can the use of the special 
appearance be justified at all? For what purposes is it or should it be 
used? What restrictions has the Wisconsin court placed on it? Should 
changes in its use and the procedure needed to raise the question 
of validity of jurisdiction be made? These are the main questions 
that will be considered in this comment.°® 

To be valid, a judgment must meet four general requirements:’® 





* For a questionable decision considering the effect given to a special appear- 
ance in another state (raising the jurisdictional issue) and the requirements of 
the Full Faith and Credit clause see Davis v. Davis, 259 Wis. 1, 47 N.W.2d 338 
(1951). Plaintiff attacked the validity of a Wyoming divorce in which her at- 
torney had entered a special appearance to object to that court’s jurisdiction. 
The Wyoming court had taken jurisdiction and rendered a decree of divorce; 
the Wisconsin Supreme Court decided Wyoming was without jurisdiction be- 
cause both parties were domiciled in Wisconsin and the wife had made no “per- 
sonal appearance” in the Wyoming action. Discussed in Note, 28 A.L.R.2d 1303, 
1325 (1953). Consider this case in the light of the _—— policy surrounding for- 
eign divorce decrees where neither party lost his local domicil. See Weatherbee 
v. Weatherbee, 20 Wis. 499 (1866), a divorce case where the court held defendant 
could waive service ~~ .-t only by her appearance in the action and not by 
stipulation of waiver. On the question of collateral attack see Christ v. Davidson, 
116 Wis. 621, 93 N.W. 532 (1903). 

Query: As a general rule, under the doctrine of res adjudicata, should not 
failure to directly appeal an adverse ruling as to jurisdiction where the question 
is raised and litigated, act to prevent defendant from collaterally attacking the 
judgment later on the same ground? 

7135 Wis. 505, 115 N.W. 365 (1908). See Note, Asking relief in addition to 
vacation of service of process as waiver of special appearance or of right to rely upon 
lack of jurisdiction, 111 A.L.R. 925 (1937). 

8 The tendency in most cases seems to be to waive minor defects in service by 
Oey appearance, since most technical defects would usually not be too 

ifficult to cure. Although the special ee is usually made in cases involv- 
ing jurisdiction in personam, it can also be used for in rem and quasi in rem pro- 
c g See note 4 supra. A number of cases involving a defective writ of attach- 
ment, for example, has been included. See notes 1 and 2 supra. 

® Questions of range of process and venue, although important collateral issues, 
will not be fully discussed in this comment. As to venue, see note 76 infra, 28 
U.S.C. § 1391 et. seg. (Supp. 1952) and Wis. Srar. § 261.01 (1951). 

1° See ResTATEMENT, JUDGMENTS §§ 4-8 (1942) for their discussion of these 
points. 
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(1) The state must have the power to subject the parties and 
subject matter to its control." 

(2) A reasonable method must be employed to notify the de- 
fendants, who then must be given their “day in court.’ 

(3) The statutes setting up the court must make it competent to 
render a valid judgment upon the subject matter presented. 

(4) The technical requirements necessary to the court’s valid 
exercise of its power must be met. 

In the ordinary, run-of-the-mill case where a personal judgment is 
sought, the only two jurisdictional problems that need be considered 
by the attorney are whether the court has (1) jurisdiction over the 
party and (2) jurisdiction over the subject matter. A defect in the 
latter, usually a matter primarily of statutory construction, can 
never be waived and may be brought to the court’s attention at any 
time. Lack of jurisdiction over the person can be, and frequently 
is, waived; as a result, a possible defense is lost forever. It is basic 
that a court may acquire jurisdiction over a party by his general 
appearance in the action,’ but, except where state statute makes 


11 Justice Holmes in McDonald v. Mabee, 243 U.S. 90, 91 (1917), indicated 
that “The foundation of jurisdiction is physical power. . . .” 

12 See, e.g., Mullane v. Central Hanover Trust Co., 339 U.S. 306 (1950). 

18 Jurisdiction over the subject matter is usually conferred by the complaint, 
over the person by the summons or appearance and waiver of notice. For the 
Wisconsin cases see note 23 infra. 

The decision of Moulton v. Williams, 101 Wis. 236, 77 N.W. 918 (1898), over- 
ruled on another ground, Rhode v. Quinn Construction Co., 219 Wis. 452, 263 
N.W. 200 (1935), may be considered by some an anomaly. The time sequence in 
that case was (1) invalid service of summons by one not properly authorized to 
serve it, (2) running of the statute of limitations on the claim sued upon, (3) 
valid service of summons and (4) general ” ce by defendant to plead 
statute of limitations as a bar to the action. he trial court allowed the statute 
of limitations to bar the action. The Supreme Court held that if the defective 
service prompted defendant’s appearance (it was not known which summons 
prompted defendant’s appearance) such appearance did not waive his defense 
of the statute of limitations because his appearance only gave the court jurisdic- 
tion over his person! 

14 Chief Justice Dixon in Peck v. School District No. 4, 21 Wis. 516, 522 (1867) 
said that where jurisdiction over the subject matter is lacking “‘it is well known 
that no consent or waiver of objection by the parties will confer it. Such an ob- 
jection is never waived, but may be taken at any time, either on appeal or when 
the question of jurisdiction is collaterally involved.” 

4% Procedural defects are usually waived if the point is not raised and “‘season- 
ably insisted” upon in the trial court, and a defect in the pleading may be cured 
by the verdict or findings. Servi v. Draheim, 254 Wis. 356, 36 N.W.2d 273 (1949). 
Where there is no appearance, however, the court can only gain personal juris- 
diction by full compliance with the statutory requirements as to service of process. 
Kernan v. Northern P. R.R., 103 Wis. 356, 79 N.W. 403 (1899). A general ap- 
pearance waiving defects in service usually results in a speedier adjudication and 
a saving of money for plaintiff as he is not required to start his suit again. Al- 
though a defense is thus lost, quaere as to the practical significance and the worth 
of such a defense. 

16 RESTATEMENT, JUDGMENTs § 19 (1942). 
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every appearance a general appearance:”” “A court does not acquire 
jurisdiction over an individual by his appearance in an action to ob- 
ject that the court has no jurisdiction over him.’’* 

If a party wishes to raise the question of lack of personal jurisdic- 
tion, he must enter a special appearance to that effect; should the 
court rule against him, he cannot preserve an exception to that 
ruling if he in any way enters the case on the merits.’® To gain review 
of that order he must either (1) allow a default judgment to be 
taken against him and take an appeal, or (2) ask a higher court for 
a writ of prohibition to prevent the judge from exceeding his juris- 
diction. As the Wisconsin Supreme Court put it in Petition of Inland 
Steel Co.:?° 

In cases involving the validity of the service of summons, extra- 
ordinary hardship is inherent when such service is held valid by 
the trial court, because the defendant has to suffer a default 
judgment in order to test the question of the validity of the serv- 
ice . . . or else apply for a writ of prohibition, there being no 
appeal from an order holding the service valid, and the rule of 
this state being that if appearance is made on the merits the 
question of jurisdiction is waived. 


To allow a default judgment can be costly, for a good defense on the 
merits may be lost, and to obtain a writ of prohibition requires a new 
and special proceeding in the higher court. These procedural difficul- 
ties will be considered in the following discussion of the Wisconsin 
cases in this area. 


Wisconsin Court DEcIsiIons 


The Wisconsin Supreme Court has decided time after time that a 
general appearance in an action waives any defects either in the 





‘io In York bY ye 137 U.S. 15 (1890), the Supreme Court Pirpenctess 
‘exas statute whic e@ every appearance a general appearance. 0 e 
court felt that it would be more convenient to raise the jurisdictional question 
in the court where the action was pending, due process was not violated since 
the defendant could attack the judgment collaterally if he remained out of court. 
While Texas still adheres to this rule, the majority of states do allow special 
appearances. 

18 RESTATEMENT, JUDGMENTS § 20 (1942). 

19 See note 72 infra. The Wisconsin court has held in a number of cases that it 
is not possible to preserve an exception to an adverse ruling on a motion to dis- 
miss for want of jurisdiction. If the defendant after such a ruling enters the case 
on the merits he still waives any objections to procedural defects. Corbett v. 
Physician’s Casualty Ass’n, 135 Wis. 505, 115 N.W. 365 (1908); Blackwood v. 
Jones, 27 Wis. 498 (1871), criticized in Steen v. Norton, 45 Wis. 412 (1878); 
Barker v. Knickerbocker Life Ins. Co., 24 Wis. 630 (1869) (going to trial); Baizer 
v. Lasch, 28 Wis. 268 (1871) (demanding bill of particulars); = Mississippi 
ae Co. v. Whittaker, 16 Wis. 220 fis62) (request for 10 days to 
answer). 

20 174 Wis. 140, 143, 182 N.W. 917, 918 (1921). 
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complaint, service of summons, attachment, or notice of deposition, 
motion, etc. The broad rule might be stated: Any defects in the 
court’s acquiring or retaining jurisdiction over the person of a party 
will be waived by a subsequent general appearance.” The court has 
also extended this to include administrative proceedings of a quasi- 
judicial nature.”* As previously noted, jurisdiction over the subject 
matter can never be waived.”* A general appearance may also have 
some additional effects. For example, it will give the clerk or court 
the power to enter a default judgment as if personal service had been 
had.** Since venue can be changed by stipulation in some cases, a 
general appearance will be equivalent to such stipulation giving to 
one court and thus divesting another of jurisdiction.” Also, an objec- 
tion that another court has primary jurisdiction will be waived.” 





%1 Although most of the cases cited in this note es this general proposition, 
the following will also support the waiver of the defect indicated and are not 
mentioned elsewhere: 

Process: State ez rei. Walling v. Sullivan, 245 Wis. 180, 13 N.W.2d 550 (1944); 
State ez rel. Haeselich v. Schweitzer, 131 Wis. 138, 111 N.W. 219 (1907); Atkins 
v. Fraker, 32 Wis. 510 (1873); Bell v. Olmsted, 18 Wis. 69 (1864) (leaving open 
the question of defect in service of writ of attachment); Givans v. Searle, 136 
Wis. 608, 118 N.W. 202 (1908), and: Woodruff v. Sanders, 18 Wis. 161 (1864) 
(defects in affidavit for attachment). 

Motion notice: Morris v. P. & D. General Contractors, Inc., 236 Wis. 513, 
295 N.W. 720 (1941); Priest v. Varney, 64 Wis. 500, 25 N.W. 551 (1885); Cart- 
right v. Town of Belmont, 58 Wis. 370, 17 N.W. 237 (1883); Ross v. Heathcock, 
57 Wis. 89, 15 N.W. 9 (1883); Brooks v. Northey, 48 Wis. 455, 4 N.W. 589 (1880); 
Gorton v. Bailey, 46 Wis. 633, 1 N.W. 217 (1879). 

Appeal: Manufacturers & M.I.B. v. Everwear, 152 Wis. 73, 138 N.W. 624 
(1913); Kemp v. Hein, 48 Wis. 32, 3 N.W. 831 (1879); Kasson v. Estate of 
tera 47 Wis. 79, 1 N.W. 418 (1879); Perkins Adm’x v. Shadbolt, 44 Wis. 574 

Summons-Complaint: Brauchle v. Nothhelfer, 107 Wis. 457, 83 N.W. 653 
(1900); Pryce v. Security Ins. Co. of N.Y., 29 Wis. 270 (1871); Waterhouse v. 
Freeman, 13 Wis. 339 (1861); Anderson v. Morris, 12 Wis. 689 (1860). Cf. City 
of Fond du Lac v. Bonesteel, 22 Wis. 251 (1867), where the court held no waiver. 

Other: State v. Wertzel, 84 Wis. 344, 54 N.W. 579 (1893) (venue); Everdell 
v. Sheboygan & F. L. R.R., 41 Wis. 395 (1877) — examination); Miller 
v. McDonald, 13 Wis. 673 (1861) (deposition); Caughey v. Vance, 3 Pin. 275 
(Wis. 1851) (court losing jurisdiction). 

22 McKesson-Fuller-Morrisson Co. v. Industrial Comm., 212 Wis. 507, 250 
N.W. 396 (1933). See also, Bogue v. Laughlin, 149 Wis. 271, 136 N.W. 606 (1912), 
and State ex rel. Smith v. Cooper, 59 Wis. 666, 18 N.W. 438 (1884) (board of 
review); Kane v. City of Fond du , 40 Wis. 495 (1876) (arbitration). 

23 Damp v. Town of Dane, 29 Wis. 419 (1872). For cases not cited elsewhere 
in this note see: Vogel v. City of Antigo, 81 Wis. 642, 51 N.W. 1008 (1892); 
Winnebago Furniture Mfg. Co. v. Wisconsin M. R.R., 81 Wis. 389, 51 N.W. 576 
(1892); Mathie v. McIntosh, 40 Wis. 120 (1876); State ex rel. McCurdy v. 
Tappan, 29 Wis. 664 (1872). See Note, Objection before judgment to jurisdiction 
v7) a over subject matter as constituting general appearance, 25 A.L.R.2d 833 

1 ’ 

* Lindauer v. Clifford, 44 Wis. 597 (1878); Egan v. Sengpiel, 46 Wis. 703, 1 
N.W. 467 (1879). 

% Carpenter v. Shepardson, 43 Wis. 406 (1877). 

% Neitge v. Severson, 256 Wis. 628, 42 N.W.2d 149 (1950). But cf. Damp v. 
Town of Dane, 29 Wis. 419 (1872), where the court held a general appearance 
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What does constitute a general as distinguished from a special 
appearance? It is interesting to note that whether defendant’s counsel 
denotes his appearance special or general is not of great moment 
since the court will consider his actions and the relief requested 
rather than his words alone.’ It is suggested that when entering a 
special appearance the better practice would be to inform the court 
that you are doing so to question that court’s jurisdiction, rather 
than simply moving for dismissal on that ground. Then the record 
would show that you have entered a special appearance.”* 

Although the court from the first?® has repeatedly held that where 
defendant desires to object to the jurisdiction of the court he must 
appear on that ground alone and keep out of court for every other 
purpose, requests for relief consistent with the theory that the court 
has no jurisdiction will be permitted. In Bitter v. Gold Creek Mining 
Co.,*° defendant moved to set aside service of summons and to en- 
join the adverse examination but requested no relief on the merits. 
The court held on rehearing that an order enjoining the adverse was 
incidental to and not inconsistent with the motion to vacate in- 
sufficient service, was based solely on the lack of jurisdiction to 
proceed, and was no waiver of the jurisdictional defect. 

Differences over words used can be very important at times. In 
State ex rel. Nelson v. Grimm** the defendant asked for his ‘‘costs and 
disbursements” in entering a special appearance. The court held 


was a waiver of oe in that tribunal but not a waiver of the objection 
that another tribunal (over which the justice had no control) did not have juris- 
diction. One may object only before the court that has power to consider the 
objection. 

27 Rock —_ Savings & Trust Co. v. Hamilton, 257 Wis. 116, 42 N.W.2d 
447 (1950); Northwestern Securities Co. v. Nelson, 191 Wis. 580, 211 N.W. 798 
(1927); Driscoll v. Tillman, 165 Wis. 245, 161 N.W. 795 (1917). 

28 See Carpenter v. Shepardson, 43 Wis. 406 (1877). At times the court has 
held what amounts to a presumption or strong inference. Where the record 
shows that the parties a , it must be construed as a general appearance. 
Lowe v. Stringham, 14 Wis. 222 (1861); Fulton v. State ex rel. Meiners, 103 
Wis. 238, 79 N.W. 234 (1899). Cf. Sanderson v. Ohio C.R.R. & Coal Co., 61 
Wis. 609, 21 N.W. 818 (1884), holding that a declaration that one appeared 
specially is conclusive unless something else in the record shows a conflict with 
subsequent acts of the attorney. In Ely v. Tallman, 14 Wis. 28 (1861), the court 
found a presumption (in absence of any contrary evidence) that appearance by 
an attorney for some of defendants included all those defendants over whom the 
court had still to gain jurisdiction to authorize his judgment. In Cron v. Krones, 
17 Wis. 401 (1863), the court held a justice of the peace return which stated the 
parties “appeared” without qualification must be taken to mean a general ap- 
pearance. 

29 See, e.g., O’Dell v. Rogers, 44 Wis. 136 (1878), and Blackburn v. Sweet, 38 
Wis. 578 (1875). 

30 225 Wis. 55, 273 N.W. 509 (1937). 

31 Cf. Simon v. de Gersdorff, 166 Wis. 170, 164 N.W. 818 (1917). 


#2 219 Wis. 630, 263 N.W. 583 (1935). 
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that one can only get costs of action when such is pending, and by 
asking for costs he admits that fact: 
But the request for “costs and disbursements”’ implies full costs 
of action, and imposition of full costs is inconsistent with any 
but a general appearance.* 


On the other hand a request to dismiss “with costs’ implies only 
costs of motion and is consistent with a special appearance.* 

The court has been more lenient toward minors in its application 
of the general appearance doctrine as shown by Caskey v. Peterson.* 
In that case the attorney for a minor defendant, improperly served 
with summons, served notice of retainer on plaintiff’s attorney 
(generally sufficient to constitute a general appearance). The court 
held that such did not waive any defects since defendant had no 
guardian ad litem and the statute required a minor to appear by such 
guardian. 

Care must be observed not only in what one says or does but with 
whom one joins in making the motion to dismiss. In Schwantz v. 
Morris® several defendants joined in a motion to vacate a default 
judgment on the ground of invalid service of three of the defendants 
(other two admittedly had good service). The court held that for 
each defendant to ask for relief in his own behalf would have been 
all right, but when they joined with four others it acted as a waiver 
of prior defects. 


Actions CONSISTENT WITH A SPECIAL OR GENERAL APPEARANCE 


The court has held the following to be consistent with a special — 
appearance and thus no waiver of defective procedure: 





33 219 Wis. 630, 637, 263 N.W. 583, 586 (1935). 

* Kingsley v. Great Northern R.R., 91 Wis. 380, 64 N.W. 1036 (1895); Mil- 
waukee Elevator Co. v. Feuchtwanger, 141 Wis. 266, 124 N.W. 264 (1910). In 
the earlier case, the court said at page 385: 

It is not denied but that the defendant might have costs of the motion upon 

granting the relief prayed, and we think it would be going too far to con- 

strue the present notice as an application for relief which the court could 

t only in case it had jurisdiction of the subject matter and of the de- 
endant, and, therefore, by a refined and exceedingly technical construction 
was a waiver of that want of jurisdiction upon which it was expressly and 
constantly insisting. 

See Note, Relief as to costs or disbursements as changing special appearance to 

appearance, 102 A.L.R. 224 (1936). 

Historically in Wisconsin it was the uniform practice of the territorial courts 
to award full costs in attachment suits even where the court was without pe 
diction. See Lorrain v. Higgins, 2 Pin. 454 (Wis. 1850). Cf. Elderkin v. Spurbeck, 
2 Pin. 129 (Wis. 1849). 

% 220 Wis. 690, 263 N.W. 658 (1936). 

% 219 Wis. 404, 263 N.W. 379 (1935). 
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A. Motion to remove cause to federal district court.*” 

B. Appearance before a master in chancery (court commissioner) 
in a foreign state in response to plaintiff’s subpoena to take 
deposition.** 

C. Prayer for order setting aside service, dismissing action for 
want of service, restraining further proceedings until summons 
served, further relief as court deems necessary.*® 


D. Presence as a witness for garnishee defendant.*® 
E. Motion to set aside execution and levy made upon defendant.*! 


The court has held the following to be a general appearance and 
as such a waiver of defective procedure: 
I. A motion to— 
A. Amend return of officer to conform to the facts. 
B. Adjourn and for leave to produce testimony to enable 
court to adjudge legal and equitable rights.“ 
C. Set aside the complaint.“ 
D. Traverse the affidavit of attachment and plead in abate- 
ment.“ 
. Non-suit plaintiff.“ 
. “Set aside the findings of fact, conclusions of law and the 
judgment” based on the record.*” 


2 





37 State ex rel. Bergougnan R. a. S. v. tesey 179 Wis. 98, 190 N.W. 918 
(1922). The United States Supreme Iso held there is no waiver under 
such circumstances in Cain v. Commercial te Clshing Co., 232 U.S. 124 (1914). 
See Note, Appearance for purpose of making application for removal of cause to 
Federal court as a general appearance. 81 A. vo R. 1219 (1932). It should be noted 
that this is pelo under the 1948 revision of the code since removal is now had 
by 1 = proper i aed in federal district court. 28 U.S.C. § 1446(a) 0 TEST) oe 1952). 
State ex rel. Cronkhite v. Belden, 193 Wis. 145, 214 N.W. 
ried - another point in Sorenson v. Stowers, 251 Wis. 398, 29 N Wa *512 
194 

39 Sanderson v. Ohio C.R.R. & Coal Co., 61 Wis. 609, 21 N.W. 818 (1884). 

40 Beaupre v. Brigham, 79 Wis. 436, 48 N.W. 596 (1891). 

41 Blackburn v. Sweet, 38 Wis. 578 (1875). 

# Rix v. Sp e Canning Machinery Co., 157 Wis. 572, 147 N.W. 1001 (1914); 
Bestor v. intee- joni Fair, 135 Wis. 339, ‘115 N.W. 809 (1908). 

43 Evans v. Orgel, 221 Wis. 152, 266 N.W. 176 (1936). See Note, Appearance 
to make application for extension of time or continuance, or order in that regard, 
aon of objection to jurisdiction for lack of personal service, 81 A.L.R. 166 

1 

“ Northrup v. Shephard, 26 Wis. 220 (1870). 

Williams v. Stewart, 3 Wis. 773 (1854); Rose v. Barr, 2 Wis. 492 (1853). 
See Note, Attack by defendant upon attachment or garnishment as an appearance 
subjecting him personally to juriadiction, 55 A.L.R. 1121 (1928) and 129 A.L.R. 
1240 (1940). 

“ Stonach v. Glessner, 4 Wis. 275 (1855). 

‘7 Gale v. Consolidated Bus & E uipment Co., 251 Wis. 642, 30 N.W.2d 84 


(1947); Coad v. Coad, 41 Wis. 23 (1876). 
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G. Open judgment and for leave to file answer.** 

H. Vacate default judgment.‘ 

I. Vacate judgment against property with immaterial and 
non-litigated allegations.®° 

J. Set aside judgment because— 

1. Complaint states no cause of action.*! 

2. Proof of pendency of action was not filed with register 
of deeds as required by statute. 

3. Garnishee defendant was not indebted to principal 
defendant. 

4. Judgment was illegal, taxation of costs was excessive 
and computation of amount due was erroneous. 

5. Excessive costs were taxed, no affirmative relief was 
asked, and the action was prosecuted under a cham- 
pertous agreement. 

6. Proof was lacking and excess damages were awarded.* 

7. Defendant was victim of excusable neglect (under 
statute).5” 


II. A stipulation as to— 
A. Extension of time to answer.®* 
B. Cause, time and place of trial.*® 
C. Bill of exceptions." 


III. A petition or application to the court to or for— 
A. Postponement of sale." 





48 Gray v. Gates, 37 Wis. 614 (1875), overruled in part by Kingsley v. Steiger, 
141 Wis. 447, 123 N.W. 635 (1910). See discussion at page 303-304 infra. 

4° Spencer v. Osberg, 152 Wis. 399, 140 N.W. 67 (1913). 

5° Driscoll v. Tillman, 165 Wis. 245, 161 N.W. 795 (1917). 

51 Grantier v. Rosecrance, 27 Wis. 488 (1871). 

% Alderson v. White, 32 Wis. 308 (1873). 

8 Wickham v. South Shore Lumber Co., 89 Wis. E ¢ N.W. < (1894). 

Gale v. Consolidated Bus & Equipment Co., Wis. 642, 30 N.W.2d 84 
(1947); Alderson v. White, 32 Wis. 308 (1873). 

% Gilbert-Arnold Land Co. v. O'Hare, 93 Wis. 194, 67 N.W. 38 (1896). 

% Anderson v. Coburn, 27 Wis. 558 (1871). 

57 Pfister v. Smith, 95 Wis. 51, 69 N.W. 984 (1897); Farmington Mutual Fire 
een. v. Gerhardt, 216 Wis. 457, 257 N.W. 595 (1934). See Wis. Star. § 269.46 
1951 

** State ex rel. Attorney General v. Messmore, 14 Wis. 115 (1861). But cf. the 
effect given such a stipulation by the court in Dauphin v. Landrigan, 187 Wis. 
633, 205 N.W. 557 (1925). 

6 Gale v. Consolidated Bus & gure pean Co., 251 Wis. 642, 30 N.W.2d 84 
(1947); Keeler v. Keeler, 24 Wis. 5: 
( e v. Consolidated Bus & foes Co., 251 Wis. 642, 30 N.W.2d 84 

1 bs 
© Tallman v. McCarty, 11 Wis. 401 (1860). 
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B. Order to be impleaded and for filing of cross complaint.” 

C. Change of venue.® 

D. Adjournment (waiving defects in prior adjournments).™ 

E. Allowance of homestead exemption on property fore- 
closure.® 


IV. Action by a party to— 

. Give notice of retainer and file same with clerk. 

Demand bill of particulars.” 

. Demur to complaint.* 

. Submit defense on affidavits.* 

. File a counter-claim.”° 

. Adjourn by mutual consent (returning jurisdiction that 
court lost by improper adjournment).™ 

. Put in an answer and go to trial on the merits.” 

. Consent to adjournment and submit to judgment.” 


( se a? v. Consolidated Bus & Equipment Co., 251 Wis. 642, 30 N.W.2d 84 
1 a 
8 Rix v. Spragu rague Canning Machinery Co., 157 Wis. 572, 147 N.W. 1001 (1914); 
State ex rel. Engle v. Hilgendorf, 136 Wis. 21, 116 N.W. 848 (1908). 

* Cron v. Krones, 17 Wis. 401 (1863). 

% Northwestern Securities Co. v. Nelson, 191 Wis. 580, 211 N.W. 798 (1927). 

German Mutual Farmer Fire Ins. Co. v. Decker, 74 Wis. 556, 43 N.W. 500 
(1889). But ef. Dikeman v. Struck, 76 Wis. 332, 45 NW. 118 (1890), overruled by 
Zimmerman v. Gerdes, 106 Wis. 608, 82 N.W. 532 (1900). a the Dikeman case 


Soap 


ta 





the court had held a filing of notice of retainer, special a ce to appeal 
and notice of “pre constituted a general appearance. But see Caskey v. Peterson, 
220 Wis. 690 N.W. 658 (19 sa eT as Ss 


&7 Baizer v. Lasch, 28 Wis. me is? 

68 Coffee v. City of So Falls, 26 Wis. 121 (1874). 

6? Brown v. Sucher, 258 Wis. 123, 45 N.W.2d 73 (1950). 

70 Jones v. Citizens’ Savings & Trust Co., 168 Wis. 646, 171 N.W. 648 (1919). 
Filing of counterclaim and general appearance waived objection that another 
court had primary jurisdiction. Is this a wise decision? Cf. with cases in note 26 
supra. 

n Fulton v. State ex rel. Meiners, 103 Wis. 238, 79 N.W. 234 (1899). 

7 Estate of Carl Schaeffner: Appeal of Wolff 45 Wis. 614 (1878); Krueger v. 
Pierce, 37 Wis. 269 (1875); Congar v. Galena & C.U.R.R., 17 Wis. 477 (1863). 
In Lowe v. Stringham, 14 Wis. 222, 225 (1861) the court said: 


We think it is also a waiver of such a defect for the party, after making his 
objection, to plead and go to trial on the merits. To allow him to do this, 
would be to give him this Seoaniogn. After objecting that he was not properly 
in court, he could go in, take his chance of a trial on the merits, and if it re- 
sulted in his favor, insist u pon the judgment as good for his benefit, but if 
it resulted against him, he poe set it all aside upon the ground that he had 
never been properly got into court at all 


See Notes, Pahing siaps tb canted 0 cthess oh the wientt ict @ special appearance 
as waiver of objections to jurisdiction over the person, 16 L.R.A. (N.8.) 177 (1908), 
and Participation by defendant in trial on merits after objection to jurisdiction, 
made under special appearance, has been overruled, as waiver of objection, 93 A.L.R. 
1302 (1934) and 107 A.L.R. 1102 (1937). 

73 State ex rel. Weisskopf v. Byrne Brothers Co., 185 Wis. 237, 201 N.W. 372 


(1924) 
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I. Object to receiver’s report.” 
J. Appeal from justice to circuit court.” 


Victory oF ForM OVER SUBSTANCE? 


The most serious question that was posed earlier was whether the 
special appearance can be justified at all. Except where hardship 
exists, the answer would seem to be No. In most cases loss of the 
technical defense of improper service will work no hardship on the 
defendant. Where such defendant lives in Wisconsin or has property 
within the state subject to the jurisdiction of the court, there is little 
reason to permit him to come into court and object to that court’s 
jurisdiction. If venue is improperly laid (except in a case where 
venue is considered jurisdictional), that can be changed upon motion 
or waived.”* If defendant is from out of state and amount is over 
$3,000 he may be able to remove the case to the federal courts on 
grounds of diversity and then ask the federal court to change venue 
to his own state on the ground of forum non-conveniens. Any other 
objection will merely throw a procedural block into plaintiff’s path. 
If the defendant has a good defense, let him enter the case and have 
it decided on the merits. If defendant has no defense and is or should 
be liable for the claim, what equitable reason can be given for his 
fighting (and perhaps defeating) the case on a small point of jurisdic- 
tion? There exists also the possibility that defendant could perpetrate 
fraud upon the court in making a special appearance.”” 





. Res), County Savings & Trust Co. v. Hamilton, 257 Wis. 116, 42 N.W.2d 
44 

% Fairfield v. Madison Manufacturing Co. 38 Wis. 346 (1875), limited by 
Steen v. Norton, 45 Wis. 412 (1878), as basis of earlier decision not entirely clear; 
Ruthe v. Green "Bay & M. R.R., 37 Wis. 344 (1875); Barnum v. Fitzpatrick, 11 
Wis. 81 (1860). 

76 In certain cases where realty is involved, venue is considered jurisdictional. 
See Wis. Srat. § 261.01(1) (1951). 

Some attorneys start suits on out of state defendants purely for their nuisance 
value. If a valid claim exists, defendant has the same opportunity to change 
venue or remove to the federal courts and change venue as any other out of 
state defendant. If no basis for the claim exists, a complaint to the State Bar 
Association or a suit for abuse of judicial process might be sufficient to forestall 
further ings. 

To akon extent is a judgment against a non-resident upon a valid claim un- 
fair to the interest of defendants? Suit will probably be brought either where the 
bulk of plaintiff’s testimony can be found, or else where jurisdiction over de- 
fendant can be gained. The statutes rovide generally for venue either where 
the cause of action arose or where defendant resides, the latter embodying the 
idea that a defendant should be sued at his home. Quaere as to whether this 
theory of suit at defendant’s domicile is justified. 

77 In Plovey v. Vogele, 264 Wis. 416, 422, 59 N.W.2d 495, 498 (1953), the court 
suggests the problem of a defendant contending that he was not the operator of 
a motor vehicle which caused injury to the plaintiff: 

However, where the issue of jurisdiction is raised by special appearance, 

the trial ‘court has the discretionary power to require the defendant, who 














March] COMMENTS 303 


A frequent reason for raising a jurisdictional question is to allow 
the statute of limitations to run as to the claim before a new and valid 
action can be started. A strong argument could be made that if plain- 
tiff waits until the statute of limitations has almost run before start- 
ing his action (plaintiff usually having to take the initiative in litigat- 
ing a claim), he should not be heard to complain when thrown out of 
court on a technical ground, for such a time lapse may have effectively 
diminished defendant’s opportunity to prove his defense. In any case, 
the modern trend being to pay more attention to substance than to 
form, only when defendant can show hardship in being called into 
court on defective process should he be allowed to defeat a case on 
mere procedural grounds.7* 

The primary example of hardship that could exist is where actual 
notice of a pending action fails. Wisconsin has by statute permitted a 
judgment based on notice by publication to be opened within one 
year of actual notice as long as it is within three years of entry of 
judgment.’* A judgment can also be reopened in the discretion of the 
trial court on a showing of “‘mistake, inadvertence, surprise or ex- 
cusable neglect.’”®° As has been previously noted,*! a motion to set 





claims he was not the driver, to appear personally in court and confront wit- 
nesses to the accident. If questions of fact are raised, the trial court may 
require the taking of testimony in open court in lieu of relying entirely on 
affidavits and counteraffidavits. The trial courts, therefore, by employment 
of such means, can prevent fraud from being perpetrated in cases of this kind 
in which the jurisdiction of the court over the person of the defendant is 
challenged by special appearance. 

78 In Cole v. Mitchell, 77 Wis. 131, 134, 45 N.W. 948, 949 (1890), the court 
expressed its view on using a technical rule thus: 

The defendants appeared, however, not to ask for more time or longer 

notice [of motion], or for any postponement, or that the notice be set aside, 

or to claim that there was nothing due upon the judgment and therefore 
no merit in the application, but ‘specially for the purpose of objecting to the 
jurisdiction and authority of said court to grant said motion, and for no 
other whatever.” It does not appear that it was not convenient for 
the defendants to meet the motion at that time, or that there was any reason 
for its not being heard and disposed of at that time, except the purely tech- 
nical one that the notice was shorter than the statute and rules require. 

There were therefore no merits in the motion to vacate the order... . 

The defendants had actual notice of the motion and the time of hearing 
it. This gave the court jurisdiction of their persons, and they were present 
when the order was made. 

79 Wis. Strat. § 269.47 (1951). 

80 Wis. Strat. § 269.46 (1951). Probate courts are in a different position in 
this matter than most courts. In addition to their statutory power to reopen 
(Wis. Strat. § 324.05 (1951) ), and the general statute (§ 269.46), it was early 
held that ‘“‘The county court, sitting as a court of probate, may, at any time, in 
furtherance of justice, revoke an order which has ane irregularly made or pro- 
cured by fraud.” [Emphasis supplied] Jn re Fisher, 15 Wis. 511 (1862). This has 
been limited to the extent that rights confirmed by the statute of limitations 
cannot be disturbed. Betts v. Shotton, 27 Wis. 667 (1871). Judgment in these 
cases was apparently not reopened under the general statute which existed as 
early as 1858, and quaere as to what extent such decisons could be used to meet 
our current problem since fraud upon a probate court was a major factor in each. 

81 See notes 48 and 57 supra. 
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aside a judgment on this latter ground will act as a general appearance 
and waive any defects in procedure. In Kingsley v. Steiger® plaintiff 
published notice and set the matter for trial in such a way that de- 
fendant did not get any actual notice until three years after entry 
of judgment. The court decided he did not come within the statute 
allowing him to defend within three years and thus would be permitted 
to defend only if the trial court could find him qualified under its 
general discretionary power. Although the defendant had a meri- 
torious defense, the court felt that mere lack of personal service or 
lack of notice is not enough to come within the statute. As a result of 
these decisions, it would appear that a trial court would be justified 
in sustaining a personal judgment where due notice had failed but 
where defendant had come into court later to ask relief from the 
judgment, thus appearing generally and waiving all defects. If the 
court denied his motion (a discretionary decision) there is little chance 
the Supreme Court would reverse. If the defendant had made a col- 
lateral attack upon the judgment on the ground of lack of jurisdic- 
tion, perhaps a different result would have occurred. Would it not be 
the better practice, however, to permit attack directly on a judgment 
granted without jurisdiction? 

The Supreme Court has in a long line of cases held or indicated that 
an appeal from a default judgment will not waive defects.* This is 
usually sufficient for the person with notice, but what of our case 
where no actual notice exists and the time for appeal lapses? Quaere 
as to why under such hardship circumstances (assuredly there would 
be but few such cases) it would not be the better policy to allow de- 
fendant to enter court and move to set aside a judgment for lack of 
jurisdiction, with an appeal from such court order without waiving 
the very defect of which he complains. This setting aside of the judgment 
might be further conditioned on the necessity of defendant submitting 
to the court’s jurisdiction to try the case on the merits and waiving 
a defense on the statute of limitations. This would accomplish the 
dual result of not allowing form to defeat substance either as to plain- 
tiff or defendant. If we accept the argument that plaintiff should not 
be barred by defendant’s technical defense, must we not also prevent 





8 141 Wis. 447, 123 N.W. 635 (1910). 

88 Electric Appliance Co. v. Warren, 115 Wis. 477, 91 - .W. 970 (1962); Rock- 
man v. Ackerman, 109 Wis. 639, 85 'N.W. 491 (1901); Zimmerman v. Gerdes, 
106 Wis. 608, 82 N.W. 532 (1900); Kernan v. Northern P. R.R., 103 Wis. 356, 
79 N.W. 403 (1899); McConkey v. McCraney, 71 Li ae, 37 N.W. 822 (1888); 


Wilkinson v. Ba: ley, 71 Wis. 131, 36 N.W. 836 (1888 hmstedt v. Briscoe, 55 
Wis. 616, 13 N. 687 (1882); Weis v. Gohoceme, BB Wie 72, 9 N.W. 794 (1881); 
Hall v. Graham, 49 Wis. 553, 5 N.W. 943 (1880); Matteson v. Smith, 37 Wis. 333 


ua78); Sayles v. Devis 20 Wis. 302 (1866) ; Knox v. Miller, 18 Wis. 397 (1864). 
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defendant from being barred by plaintiff’s technical argument of 
waiver? 

If we assume that the need for a special appearance does exist, 
should there not be a better method of gaining review of a judge’s 
ruling in a special appearance? From a practical standpoint, two 
solutions present themselves. First, the statutes could allow a direct 
appeal from a court order upholding jurisdiction as it does from an 
order dismissing the action for want of jurisdiction (a final order). 
Second, where timely objection has been made and the court has ruled 
that it has jurisdiction, the statute could preserve such defense should 
the case ever be appealed.** This latter is the better suggestion and 
is currently being used by the Federal Code of Civil Procedure.* 

To summarize: (1) It would be no hardship (except possibly from 
the standpoint of preparation) to force defendant to try the case on 
the merits if he appears at a hearing date. (2) If the defendant is 
certain that no jurisdiction exists over his person, let bim remain out 
of court and appeal from a default judgment (without waiving pro- 
cedural defects). (3) If defendant is without actual notice, it would be 
less of a hardship on plaintiff to allow defendant to open the judgment 
for the purpose of presenting his defense to the merits, than it would 
be on defendant to foreclose him from further action. 


E. Larry EBERLEIN 





* The Wisconsin court Le wey in Barker v. Knickerbocker Life Ins, Co., 24 
Wis. 630 (1869), that a trial on the merits after a denial of a motion to dismiss 
would give the party an unjust advantage. If he won on the merits, it would be 
a valid judgment, but if he lost he could still claim he never was in court at all. 
See also note 72 supra. 

8 See Rule 12(b). See also, ResTaTEMENT, JUDGMENTS § 19 (1948 Supp.). A 
court may make an order permitting defendant to plead to merits without waiv- 
ing his right to litigate the question of jurisdiction. 
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REVIEW OF NON-FINAL VENUE RULINGS IN 
WISCONSIN—CERTIORARI OR MANDAMUS? 


In Wisconsin an order denying a change of venue is not appealable 
although it is reviewable on appeal from the judgment.! Orders grant- 
ing a change of venue are also not appealable.? This has been the 
rule under Wis. Stat. § 274.33 or its predecessors since 1895.* But 
the Wisconsin Supreme Court, as the cases to be reviewed in this 
note indicate, has been quite liberal in granting reviews of such orders 
before final judgment by the exercise of its superintending control 
under Wis. Const. Art. VII § 3. The portion of this constitutional 
provision which is relevant to this discussion reads, 


The supreme court shall have a general superintending control 
over all inferior courts; it shall have power to issue writs of 
habeas corpus, mandamus, injunction, quo warranto, certiorari, 
and other original and remedial writs and to hear and determine 
the same. 
The Supreme Court in The Attorney General v. Blossom‘ has decided 
that this sentence gives two independent grants of power; one to 
issue the named writs and the other to exercise superintending con- 
trol over all courts inferior to itself. While in the Blossom case the 
court thought that the common law writs (with the possible excep- 
tion of certiorari) were not adapted to the exercise of superintend- 
ing control, the court has frequently supervised lower courts by use 
of the writs without saying whether it was exercising its power of 
“superintending control” or its power to issue the common law writs 
named in the state constitution or in statutes. Justice Wickhem was 
of the opinion that in the case of State ex rel. Fourth National Bank 
of Philadelphia v. Johnson® the court implied that the specified writs 
are appropriate to the exercise of superintending power.* At any rate 
the court has said that the constitutional grant of superintending 
control carries with it the power to issue all the common law writs 
that might be necessary to carry the superintending control into 


1 Brust v. First Nat. Bank, 176 Wis. 14, 186 N.W. 214 (1922); Sanders v. 
German Fire Ins. Co., 126 Wis. 172, 105 N.W. 787 (1905); State ex rel. S 1 
v. Dick, 103 Wis. 407, 79 N.W. 421 (1899). See State ex rel. T. L. Smith 
Superior Court, 170 Wis. 385, 175 N.W. 927 (1920). 

2 Evans v. Curtiss, 98 Wis. 97, 73 N.W. 432 (1897). See Brust v. First Nat. 
Bank, 176 Wis. 14, 15, 186 N.W. 214, 214 (1922). 

* Evans v. Curtiss, 98 Wis. 97, 73 N.W. 432 (1897). See State ex rel. T. L. 
Smith Co. v. Superior Court, 170 Wis. 385, 175 N.W. 927 (1920). 

41 Wis. 277 (1853). 

5103 Wis. 591, 79 N.W. 1081 (1899). 

* Wickhem, The Power of Superintending Control of the Wisconsin Supreme 
Court, 1941 Wis. L. Rev. 153, 167. 
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effect.? Perhaps, as Justice Wickhem indicated, the court may even 
invent new writs.® 


DENIAL OF RELIEF IF THE WroNnG Writ Is Broucut 


In cases involving change of place of trial, in other words, change 
of venue, the Wisconsin Supreme Court has on occasion considered 
the use of the writs of certiorari, mandamus and prohibition. The 
main purpose of this note is to consider in some detail the use of 
each of these writs. In passing it should be noted that the court has 
never found occasion to say that any one of these writs may be used 
in any type of case. On the other hand in two notable cases where 
the court apparently felt that the petitioner was entitled to relief 
on all other grounds it denied him relief seemingly merely because 
he brought the wrong writ. 

(1) In State ex rel. W. G. Taylor Co. v. Elliott® the trial court is- 
sued an order changing the venue. The petitioner did not want the 
venue changed and brought a writ of mandamus in the Supreme 
Court. The Supreme Court said that the proper remedy was a writ 
of certiorari and for no other apparent reason the petitioner’s request 
was denied. 

(2) In State ex rel. Winchell v. Circuit Court the case of State 
ex rel. W. G. Taylor Co. v. Elliott was distinguished. In this case the 
original trial court," the County Court for Waukesha County or- 
dered the venue changed to the Circuit Court for Waukesha County 
and the record was actually sent to the circuit court. Here also the 
petitioner did not want the venue changed and apparently following 








7 See State ex rel. Tewalt v. Pollard, 112 Wis. 232, 236, 87 N.W. 1107, 1108 
(1901); The Attorney General v. Railroad Companies, 35 Wis. 425, 515 (1874). 

8 Wickhem, supra note 6, at 169-170. Justice Wickhem felt that, despite the 
expression to the effect that the court may freely invent new writs, in The At- 
torney General v. Railroad Companies, 35 Wis. 425 (1874), the court will probably 
find no occasion to do so as it may freely —— the existing writs to cover new 
situations. State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 
591, 79 N.W. 1081 (1899) is the leading case on the power of the court to adapt 
the writs to meet varying situations. See State ex rel. Umbreit v. Helms, 1 
Wis. 432, 452-453, 118 N.W. 158, 165-166 (1908) (concurring opinion). 

* 108 Wis. 163, 84 N.W. 149 (1900). 

10 116 Wis. 253, 93 N.W. 16 (1903). 

11JIn a change of venue controversy there are generally two trial courts in- 
volved. In this note “original trial court” or “transferor court’’ refer to the trial 
court where the action was started, or, in cases involving more than one change 
of venue, the court from which the record has most recently been transferred or 
from which it is now proposed to transfer the record. “Second trial court” or 
“transferee court’’ refer to the trial court to which the record has been trans- 
— from another court or to which it is now proposed that the record be trans- 
erred. 


























308 WISCONSIN LAW REVIEW [Vol. 1954 


the lead of the Taylor case,'? he brought a writ of certiorari addressed 
to the circuit court. The Supreme Court distinguished the petitioner’s 
case from the Taylor case in that in the petitioner’s case the record 
had actually been transmitted to the second trial court (apparently 
the court felt that in the Taylor case the record was still in the original 
trial court). The court refused petitioner his writ of certiorari on the 
grounds that to issue it would only cancel the order of the original 
trial court, since that would not effect the change of record back to 
the original trial court, the writ of certiorari would be futile and the 
court would not issue a futile writ. The court indicated that if pe- 
titioner had sought his writ of certiorari before the record had been 
moved it would have considered his writ to be the appropriate one, 
it further indicated that the petitioner should have brought a writ 
of mandamus." 

While the writer of this note has been unable to find any case 
subsequent to these two where the Wisconsin Supreme Court has 
refused a petitioner relief solely on the ground that he sought the 
wrong writ the court has never expressly overruled either the Taylor 
case or the Winchell case. 


UsE or MANDAMUS 


Since there are more cases involving the use of mandamus than 
any other, writ mandamus will be considered first. It is to be noted 
that in most of these cases where the petitioner seeks a writ of man- 
damus directed to the original trial court and not to a “transferee’’ 





12 But the petitioner’s brief in the Winchell case contains no reference to the 
Taylor case or its rule. On page 6 of his brief the respondent indicates that in his 
opinion petitioner is relying on the Taylor case and mistakenly. 

y See _ ex rel. Winchell v. Circuit Court, 116 Wis. 253, 255, 93 N.W. 16, 
17 (1903). 

4 On the other hand, the supreme court has continued to say that the writ 
of certiorari will not issue when its issuance would be futile. See State ez rel. 
Sheboygan v. Wee b 9s Co., 194 Wis. 456, 462, 216 N.W. 144, 146 (1928); and 
that the writ of mandamus ought not to be used to perform the office of a writ 
of certiorari, see Hartwig v. Watertown, 132 Wis. 83, 85, 112 N.W. 21, 22 (1907). 
As to the limited scope of the power of the writ of certiorari, see State ez rel. 
Nelson v. Emerson, 137 Wis. 292, 295, 112 N.W. 836, 837 (1908); State ez rel. 
McDiarmid v. Knight, 172 Wis. 138, 141, 178 N.W. 253, 254 (1920). 

15 Cases concerned with change of venue where a writ of mandamus to the 
original trial court has been granted or the issuance of the writ by a lower court 
approved include: State ez rel. Brownell v. McArthur, 13 Wis. 454 (1861); State 
ex rel. Spence v. Dick, 103 Wis. 407, 79 N.W. 421 (1899); State ex rel. Bessie v. 
Halsey, 148 Wis. 171, 134 N.W. 362 (1912); State ex rel. T. L. Smith Co. v. 
Superior Court, 170 Wis. 385, 175 N.W. 927 (1920); State ex rel. Meyer v. Park, 
174 Wis. 452, 183 N.W. 165 (1921); State ez rel. Wisconsin Dry Milk Com- 
pany v. Circuit Court, 176 Wis. 198, 186 N.W. 732 (1922); State ez rel. Webster 

fg. Co. v. Reid, 177 Wis. 612, 188 N.W. 67 (1922); State ez rel. Bobroff v. 
Braun, 209 Wis. 483, 245 N.W. 176 (1932); Application of Alloway, 256 Wis. 
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court the original trial court did not grant a change of venue but 
instead denied the petitioner a change of venue that he desired. To 
award a writ of mandamus in a case where the original trial court had 
issued an order changing the venue instead of denying a change of 
venue would (unless the record had been actually transmitted to the 
new trial court) seemingly violate the rule expressed in the dictum 
in Hartwig v. Watertown"* and seemingly applied if not stated in 
State ex rel. W. G. Taylor Co. v. Elliott to the effect that a writ of 
mandamus ought not to be used to perform the office of a writ of 
certiorari. 

The one case where the Wisconsin Supreme Court has approved 
the use of mandamus to review an order of the original trial court 
that changed the venue is State ex rel. Bobroff v. Braun." In this 
case the plaintiff originally had a judgment by cognovit. The de- 
fendant moved to vacate the judgment and received permission to 
file an answer. The defendant then moved for a change of venue which 
was granted. The plaintiff did not want the venue changed and 
petitioned the Supreme Court for mandamus. The Supreme Court 
permitted the plaintiff to have his writ of mandamus apparently 
distinguishing the case from the rule of the Taylor case by saying, 





412, 41 N.W.2d 360 (1950). Cases concerned with change of venue where the 
supreme court had no objection to petitioner’s bringing of a writ of mandamus 
directed to the original trial court instead of some other writ, but felt that he was 
not entitled to any relief on other grounds include: State ez rel. Watson v. Clem- 
entson, 133 Wis. 458, 113 N.W. 667 (1907); State ex rel. Gurney Lumber Co. v. 
Risjord, 161 Wis. 118, 152 N.W. 847 (1915); State ex rel. C nter v. Backus, 
165 Wis. 179, 161 N.W. 759 (1917); State ex rel. News Publishing Co. v. Park, 
166 Wis. 386, 165 N.W. 289 (1917); State ex rel. Time Ins. Co. v. Superior Court, 
176 Wis. 269, 186 N.W. 748 (1922); State ex rel: Howard Cole & Co. v. Circuit 
Court, 178 Wis. 89, 189 N.W. 259 (1922); State ex rel. Oelhafen-Mondeau Co. 
v. Werner, 182 Wis. 637, 197 N.W. 252 (1924); State ex rel. Schauer v. Risjord, 
183 Wis. 553, 198 N.W. 273 (1924); State ez rel. Donahue-Stratton Co. v. Grimm, 
186 Wis. 154, 202 N.W. 162 (1925); State ex rel. Federal Mutual Automobile 
Ins. Co. v. Kellogg, 189 Wis. 638, 208 N.W. 246 (1926); State ex rel. Jefson v. 
Mahoney, 204 Wis. 440, 235 N.W. 926 (1931); State ex rel. Flambeau River 
Lumber Co. v. Reid, 206 Wis. 478, 240 N.W. 149 (1932); State ex rel. Connor 
Lumber & Land Co. v. Circuit Court, 213 Wis. 141, 250 N.W. 753 (1933); State 
ex rel. Trost v. Schinz, 217 Wis. 576, 259 N.W. 601 (1935); Wisconsin sy 
Milk Pool v. Saylesville Cheese Mfg. Co., 219 Wis. 350, 263 N.W. 197 (1935); 
(connected case) 220 Wis. 682, 265 N.W. 856 (1936); (appeal dismissed) 299 
U.S. 504 (1936); State ex rel. Jackson v. Leicht, 231 Wis. 178, 285 N.W. 335 
(1939); State ex rel. Kuhn v. Luchsinger, 231 Wis. 533, 286 N.W. 72 (1939); 
State ex rel. Sprinkman v. Huiras, 240 Wis. 154, 2 N.W.2d 721 (1942). In two 
= cases the Wisconsin Supreme Court issued a writ of mandamus to a second 
trial court to which the cause had been transferred from the original trial court. 
The United States ez rel. Smith v. District Court of Milwaukee Co., 1 Pinney 569 
(1845); and State ez rel. Stark v. McArthur, 13 Wis. 428 (1861). In one other 
earlier case of this type it approved petitioner’s use of mandamus although, for 
ry it did not issue the writ. State ex rel. Mitchell v. Smith, 14 Wis. 
16 132 Wis. 83, 112 N.W. 21 (1907). 
17 209 Wis. 483, 245 N.W. 176 (1932). 
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It is equally well recognized that a judgment by confession 
operates as a release of errors and cannot be carried up by 
appeal or certiorari.'* 


Where the record has actually been transmitted to a second trial 
court and the change was improper it would seem, on the basis of 
State ex rel. Winchell v. Circuit Court, that the proper remedy would 
be a writ of mandamus running to the second trial court. The writer 
was unable to find any case holding so directly. All the cases dis- 
covered where mandamus was directed to a trial court which had 
acquired the record of a case after a change of venue from another 
trial court involved a refusal of the second trial court to proceed 
with the case after the venue had been changed.'® The Wisconsin 
Supreme Court can compel a lower court, which has said that it 
will not proceed, to perform its duty by a writ of mandamus and the 
writ can also compel, as auxiliary to the primary relief, the vacation 
of orders which the lower court has made and which are obstacles 
to it performing its duty.*° In such cases, mandamus can be used to 
vacate orders of lower courts although that is also accomplished by 
the use of the writ of certiorari.” 


A PossinLE GENERAL RuLE—USE or CERTIORARI 


The discussion so far would seem to indicate that insofar as re- 
viewing decisions of the original trial court, orders denying a change 
of venue are reviewable on a writ of mandamus” and orders granting 
a change of venue are reviewable on a writ of certiorari. The cases 
where the court has considered the use of mandamus together with 
the rule of the Taylor case when considered together would seem to 
support this general rule. Unfortunately the other cases which have 
considered the use of certiorari, with one possible exception, do not 
seem to support the rule. The writer will attempt to distinguish 
these cases. The one possible exception is State ex rel. Shawano 
County v. Werner** where the Circuit Court for Shawano County 


18 209 Wis. 483, 488, 245 N.W. 176, 178 (1932). 

19 These cases are: The United States ex rel. Smith v. District Court of Mil- 
waukee Co., 1 Pinney 569 (1845); State ex rel. Stark v. McArthur, 13 Wis. 428 
(1861); State ex rel. Mitchell v. Smith, 14 Wis. 613 (1861). 

2 State ex rel. McGovern v. Williams, 136 Wis. 1, 116 N.W. 225 (1908); State 
eo rel, Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 79 N.W. 

21 See, eos State ex rel. Nelson v. Emerson, 137 Wis. 292, 112 N.W. 836 (1908). 

#2 See Wisconsin Co-op. Milk Pool v. Saylesville Cheese Mfg. Co., 219 Wis. 
350, 352, 263 N.W. 197, 197 (1935), in which the court felt that an order denying 
the defendant’s motion for a change of venue not being appealable, the only way 
the correctness of the lower court’s decision could be brought before the supreme 
court was by a writ of mandamus. 

3181 Wis. 275, 194 N.W. 815 (1923). 
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ordered the venue changed to Washington County. “The plaintiff 
excepted, and this writ of certiorari is taken to review the order.’’*4 
The court considered the writ of certiorari appropriate and ordered 
that the order changing the place of trial be reversed. But in the 
appeal line it appears that the action is an “Appeal from an order of 
the Circuit Court for Shawano County.’’** The rest of the opinion 
seems to indicate that the case is before the Supreme Court on an 
original writ of certiorari. It is thus impossible to tell whether the 
court considered the case to be before it on appeal or original writ. 

The other cases involving change of venue where the Wisconsin 
Supreme Court has considered the use of the writ of certiorari are 
seemingly not in accord with the general proposition that orders 
denying change of venue are reviewed by mandamus while orders 
granting a change of venue are reviewed by certiorari but it may be 
possible to distinguish them as not being necessarily contrary to 
such a proposition. 

(1) In Martin v. The State” the defendant in a criminal action 
brought a writ of certiorari to review an order of the circuit court 
denying his application for a second change of venue. The Supreme 
Court is very careful to note that: 


The writ of certiorari was sued out to bring before this court 
for correction the ruling of the Circuit Court in denying the 
motion for a change of venue. This was the only error or excep- 
tion alleged upon the record.** 


It would seem that merely setting aside the order of the trial court?® 
would not result in any compulsory order to the trial court to change 
the venue and thus that the issuance of the writ of certiorari would 
be futile. Nevertheless the court approves the use of certiorari even 
though it denies the defendant any relief on the grounds that he is 
not entitled to a second change of venue. It should be noted that his 
case precedes by some 29 years the Winchell case where the rule that 
certiorari would not issue where its issuance would be futile was first 
relied on and also that it comes before the time that orders regarding 
change of venue were made non-appealable by statute.*® This is 
significant in view of the fact that the question of the correctness of 





* 181 Wis. 275, 278, 194 N.W. 815, 816 (1923). 

% Td. at 280, 194 N.W. at 816. 

% Td. at 276. The appeal line does not appear in the Northwestern Reporter. 

27 35 Wis. 294 (1874). 

8 Td. at 298. 

29 As to the limited scope of the writ of certiorari, see, e.g., State ex rel. Nelson 
v. Emerson, 137 Wis. 292, 112 N.W. 836 (1908). 
3° Wis. Laws 1895, c. 212. Evans v. Curtiss, 98 Wis. 97, 73 N.W. 432 (1897). 
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the practice of using the writ of certiorari was not discussed or ques- 
tioned by counsel and the point was passed sub silentio by the court 
in this Martin case." It is possible, in view of the frequent use 
of the writ of certiorari in the appeal process, that the court was 
unconsciously considering this question as if the case were before 
it on appeal. Also to be noted is the fact that this case comes after 
the case of The Attorney General v. Blossom* where the fitness of the 
common law writs other than certiorari as a means of exercising 
superintending control was seriously questioned and where the court 
said that the writ of mandamus should be used only to put a court 
into motion and not to control its action.** While the court has sub- 
sequently used the writ of mandamus not only to put a court into 
motion but also to control its action* it had not done so up to this 
time. Indeed the majority of the cases where it had considered the 
use of mandamus in connection with change of venue questions were 
cases concerning the “‘transferee’’ or second trial court rather than 
the “transferor” or original trial court.** The one exception to this 
was the case of Siate ex rel. Brownell v. McArthur® where mandamus 
to the “transferor” court was allowed. However the Brownell case 
was in serious question at the time of the Martin case as it had been 
expressly overruled by State ex rel. Johnson v. Washburn*’ on the 
grounds that the order complained of was appealable. The fate of 
the Brownell case is an additional reason for believing that the 
Supreme Court was considering this Martin case as though it were 
before it on appeal instead of on an original writ of certiorari. There 
is also the possibility that the situation envisaged by Messrs. Ferris, 
in their book on extraordinary remedies, existed in this Martin case. 
Perhaps the judge of the lower court indicated in his return that he 
would do as the Supreme Court suggested in its opinion on the writ 
of certiorari. Messrs. Ferris are authority for the proposition that 
when the lower court judge so indicates mandamus will not issue 
because it would not be necessary.** This writer was unable to find 
any case in the Wisconsin Reports where any such indication by the 
lower court judge was expressly noted. 





31 See Chittenden v. State, 41 Wis. 285, 292 (1876). The dictum flatly states 
that the point was passed sub silentio. 

8 1] Wis. 277 (1853). 

33 Jbid. Comment, 1938 Wis. L. Rev. 329, 331. 

* State ez rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 
79 N.W. 1081 (1899); Comment, 1938 Wis. L. flee. 329, 331. 

% See note 19 supra. 

% 13 Wis. 454 (1861). 

37 22 Wis. 95 (1867). 
(1995 = & Ferris, THe Law or Exrraorpinary Lecat Remepties § 199 
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It seems therefore that the case of Martin v. The State is a rather 
poor authority for the proposition that an original writ of certiorari 
will issue to review a decision of the lower court that denied a change 
of venue. This is especially true in view of the later case of State 
ex rel. Winchell v. Circuit Court, which, while it does not expressly 
mention the Martin case, stands strongly for the view that certiorari 
will not issue where its issuance would be futile. 

(2) In State ex rel. Nichols v. Circuit Court*® the plaintiff filed an 
affidavit of prejudice against the judge of the trial court and prayed 
for a change of venue. The trial judge determined that the plaintiff’s 
affidavit was filed too late and that under Wis. Stat. § 261.08 he 
was therefore not entitled to a change of venue as a matter of right. 
The trial judge accordingly refused to change the venue but feeling 
that he should not sit in a case where his objectivity had been 
questioned he requested the chairman of the State Board of Circuit 
Judges to appoint another judge to sit in his court for this action.” 
It is these actions of the trial court that are sought to be reviewed on 
this writ of certiorari and the headnote clearly states: 


Certiorari is the proper remedy to review an order denying a 
motion for a change of venue.*! 


It would seem however that the case is not exactly authority for the 
proposition stated in this headnote. As the title of the original action 
for certiorari in the Supreme Court indicates the petition for certiorari 
was brought by the defendant and not by the plaintiff. And as the 
brief of this defendant-petitioner indicates he wanted the action 
heard before the original trial judge and actually had no objection 
at all to that part of the order that denied the change of venue.*? 
What the petitioner was objecting to was the calling in of another 
judge to sit in the same court. Parts of petitioner’s brief indicate 
that he actually treated the order as though it granted a change of 
venue.** Nor did the respondent in the original action before the 
Supreme Court (the plaintiff below) make any further contention 
that he was entitled to a change of venue. His brief was devoted to 
arguments supporting the trial judge’s use of his discretion in re- 
questing the chairman of the State Board of Circuit Judges to send 
in another judge to sit in the same court.“ 

3° 189 Wis. 629, 208 N.W. 490 (1926). 

* This action of the trial judge in requesting another judge to sit in his place 
was taken under the authority of Wis. Strat. § 261.08 (1951). 

“1 189 Wis. 629 at 629, 208 N.W. 490 at 490 (1926). 

“ Brief for Petitioners, pp. 7-11, 14-15, State ex rel. Nichols v. Circuit Court, 
189 Wis. 629, 208 N.W. 400 (1926). 

* Td. at pp. 7, 8, 11. 


“ Brief for Respondents, p. 4, State ez rel. Nichols v. Circuit Court, 189 Wis. 
629, 208 N.W. 490 (1926). 
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This case demonstrates that the use of the words “change of venue’’ 
as a manner of speech to indicate not a change of place of trial but 
some other type of change, such as the calling in of another judge to 
sit in the same court under Wis. Stat. § 261.08, which perhaps for 
clarity ought to have other terminology such as “discretionary change 
of judge” applied to it may be misleading.“ It is to be further noted 
that the provision for this “discretionary change of judge” appears 
in the same section of the statutes as a provision for a change of 
place of trial and in Chapter 261 Wis. Stat which contains other 
provisions for a strict “change of venue’’ or change of place of trial. 

But it would seem that the practical effects of such a discretionary 
change of judge on the litigants are much the same as those of a 
change of place of trial and that the two types of changes can be 
considered as similar if not identical. In this Nichols case the Supreme 
Court determined that the trial judged acted properly within his dis- 
cretion and that therefore the petitioner was entitled to no relief, but 
it approved his use of the writ of certiorari. Perhaps, therefore, the 
Nichols case can be considered authority for the proposition which 
has been considered in this discussion to be the opposite of the 
proposition stated in the headnote, namely, that the writ of certiorari 
may be used to review an order granting a change of venue. But 
actually this Nichols case did not consider an order changing venue 
any more than it considered an order denying change of venue; it 
considered an order changing judges (or permitting a change of 
judges) within the same venue. Perhaps then the Nichols case is not 
authority relevant to change of venue at all. It would seem that 
certiorari would be an adequate remedy where the trial judge er- 
roneously issued an order permitting a change of judges in the same 
venue since a setting aside of the order would be the only relief re- 
quired and that the Nichols case could be cited for this proposi- 
tion. 

(3) In State ex rel. Birnamwood Oil Co. v. Shaughnessy" the re- 





“In addition to the brief for the petitioners treating the order of the lower 
court as though it granted a one of venue (see note 43 supra), the form of the 
alternative writ issued to the trial court told the trial judge that “‘. . . you have 
— a change of venue in said action in violation of . . . law.”’ Case, p. 31, 

tate ex rel. Nichols v. Circuit Court, 189 Wis. 629, 208 N.W. 490 (1926). 

“ Further complicating the consideration of the Nichols case is the use of the 
word “respondent” in the first paragraph on page 633 of the Wisconsin Reports 
(the fifth h paragraph on page 491 of the Northwestern Reporter). A survey of the 
briefs filed in this case indicates that the arguments credited to respondents 
were principally raised by the petitioner and that the use of the word “respon- 
dent” is an inadvertent mistake, the word “petitioner” being intended. See the 
Brief for Petitioner, pp. 13, 15. 


‘7 243 Wis. 306, 10 N.W.2d 292 (1943). 
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spondent, an attorney, brought an action in the Circuit Court for 
Milwaukee County against petitioner to recover amounts due him 
for legal fees. The respondent did not represent himself, he engaged 
another firm of attorneys to represent him. These attorneys cor- 
responded with the attorneys for the petitioner whose principal 
place of business was in Shawano County. Petitioner’s attorneys 
wrote the attorneys for respondent demanding a change of venue to 
Shawano County. The attorneys for respondent replied consenting 
to the change and actually served an amended complaint and notice of 
trial entitled in the Circuit Court for Shawano County. When the 
respondent, personally, heard of the action of his attorneys he was 
not pleased for he wanted the trial to be held in Milwaukee County. 
Respondent accordingly secured an order to show cause why the 
action should not be tried in Milwaukee County from the Circuit 
Court for Milwaukee County. Petitioner appeared specially and ob- 
jected to the jurisdiction of the Milwaukee court but the court issued 
an order that the venue of the action was and remained in the court 
issuing the order.‘* The petitioner brought this original writ of cer- 
tiorari in the Supreme Court to review this order and while the Su- 
preme Court concluded that petitioner was entitled to no relief since 
Milwaukee County was a proper place for the trial, the action had 
been started there, and there could therefore be no change of venue, it 
approved petitioner’s use of the writ of certiorari citing State ex rel. 
W. G. Taylor Co. v. Ellioti*® and the Nichols case, and holding that 
certiorari is the only remedy possible where the only claimed in- 
fringement of relator’s rights is the existence of an order made con- 
trary to law and the only relief sought is the extinguishment of that 
order.*** It would seem that an order determining that the venue 
stayed where it was is analogous to an order denying a change of 
venue as concerns the measure of relief and the nature of the writ 
required, the only difference between the two being that the latter 
order comes after a petition to the court issuing the order for a change 
of venue while the former order is issued without any such petition. 
And the Taylor case involves an order granting a change of venue, 
not an order denying a change of venue. We have already considered 
the Nichols case and noted that its relation to a case involving a 
denial of a change of venue is not very close. Since no briefs were 
filed in this Birnamwood Oil Co. case it is not practicable to ascertain 
what arguments were imposed to the court to lead it to permit the 





‘8 243 Wis. 306, 308, 10 N.W.2d 292, 294 (1943). 
108 Wis. 163, 84 N.W. 149 (1900). 
4% 243 Wis. 306, 310, 10 N.W.2d 292, 294 (1943). 
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use of certiorari but at first glance it would appear that the court is 
permitting the petitioner to circumvent the rule of State ex rel. 
Winchell v. Circuit Court® that certiorari will not issue when its 
issuance would be futile by wording his petition so that the only 
relief sought is the extinguishment of the order below®! and relying 
on the weight of the prestige of the Supreme Court to cause the lower 
court to grant the affirmative relief of ordering the venue changed. 
If such was indeed the intent of the Supreme Court this Birnamwood 
Oil Co. case together with the cases that permit the use of mandamus 
to compel the original trial court to change the venue of an action 
after the petitioner had asked for such a change and was refused 
might be taken to stand for the rule that where the lower court has 
denied a change of venue the aggrieved party, if entitled to a change 
and if careful in wording his petition, might successfully bring either 
a writ of certiorari or a writ of mandamus. 

While it does appear that the Birnamwood Oil Co. case has made a 
substantial addition to the Wisconsin case law on review of lower 
court decisions concerning venue it is the opinion of the writer that 
the case should not be understood to stand for such a rule. It appears 
that the court bases its decision on a statute®™ and the correspondence 
of the attorneys for both sides relevant to the change of venue to 
Shawano County, for it says, 


. . . that it is only where the county designated in the com- 
plaint is not the proper place of trial that the demand for and 
consent to a change of venue operate to change the place of trial 
without any order of the court.™ 


5° 116 Wis. 253, 93 N.W. 16 (1903). 

5! See the wording of the petitioner’s petition in 243 Wis. 306, 309-310, 10 
N.W.2d 292, 294 (1943), and the implication by the supreme court that the only 
ar sought is the extinguishment of the lower court’s order. Jd. at 310, 10 N.W.2d 


at 6 
* The recent case of Application of Alloway, 256 Wis. 412, 41 N.W.2d 360 
(1950) again permitted the use of mandamus to review an order denying a change 
of venue and would seem to indicate that it is still permissible to use mandamus 
despite the Birnamwood Oil Co. case. 
5 Wis. Stat. § 261.03 (1951) which reads: 
When the county designated in the complaint is not the proper place of 
trial, . . . the defendant may, within twenty days after the service of the 
complaint, serve upon the plaintiff a demand in writing that the trial be 
had within a proper county, specifying the county or counties, and the rea- 
son therefor. Within five days after service of such demand the plaintiff may 
serve a written consent that the place of trial be changed, . . . and such con- 
sent shall ~~; the place of trial accordingly. If the plaintiff’s consent be 
not so served the defendant may, within twenty days after service of his 
demand, move to change the place of trial, and the court or the presiding 
judge shall order the place changed with costs of motion. The right to obtain 
a ae of the place of trial shall not be affected by any other proceedings 
in the action. 
“ State ex rel. Birnamwood Oil Co. v. Shaughnessy, 243 Wis. 306, 312, 10 
N.W.2d 292, 295 (1943). 
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In Stahl v. Broeckert® the defendant made a written demand to the 
plaintiff for a change of venue and within the time required by the 
statute the plaintiff served a written consent. The court said that: 

This ipso facto changed the place of trial. No order of the court 

was necessary, and it became the duty of the plaintiff to procure 

a transmittal of the papers to the clerk of that court.* 
The case cites Anderson v. Arpin Hardwood Lumber Co." which case 
states in a dictum that a motion to a court is necessary only in case 
consent is not given in the manner which the statute provides.** A 
survey of the other cases where a change of venue was held to have 
been effected by demand and consent and without a court order® 
reveals that all of them were before the Wisconsin Supreme Court 
on appeal. It seems therefore that we can construe the Birnamwood 
Oil Co. case as being a pioneering case by construing it to be the first 
case where the Wisconsin Supreme Court in ruling on an original 
action for a common law writ has held that the objection raised in 
the Winchell case that the writ of certiorari will not issue where its 
issuance would be futile can be met by a demand for and consent 
to a change of venue between the parties in accordance with Wis. 
Stat. § 261.03 and that in cases where there has been such a 
demand and consent the writ of certiorari will be adequate to re- 
view an order of a court denying a change of venue, the demand and 
consent supplying the affirmative force that would otherwise have 
to be supplied by a writ of mandamus. It is to be hoped that the 
court would not also deny relief on a writ of mandamus brought in 
such a case but such a denial would seem to be the logical result of 
combining the new rule of the Birnamwood Oil Co. case and the rule 
of State ex rel. W. G. Taylor Co. v. Elliott that a writ of mandamus 
ought not be used to perform the office of a writ of certiorari. 


An ADDITIONAL STATUTORY CONSIDERATION 
Wis. Stat. § 261.11 (1951) provides in part that: 


. . . If after the transmission of the papers an order changing 
the place of trial shall be reversed or set aside the effect shall be 
to change the place of trial back. 


5 167 Wis. 113, 166 N.W. 653 (1918). 

% Td.at 116, 166 N.W. at 654. 

57 131 Wis. 34, 110 N.W. 788 (1907). 

58 7d. at 39, 110 N.W. at 791. 

59 Woodward v. Hanchett, 52 Wis. 482, 9 N.W. 468 (1881); Tucker v. Grover, 
53 Wis. 53, 9 N.W. 820 (1881). The case of Po County v. Columbia County, 
148 Wis. 329, 134 N.W. 908 (1912) involved change of venue between lower 
courts without a court order, but the supreme court did no* concern itself with 
the validity of the venue changes, the issue being which of the counties was 
to stand the financial loss of some of the costs of a trial. 
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While this provision of the statutes has been on the books in sub- 
stantially the same form since 1870 the writer has been able to find 
only one case in which it has been considered and that case® does not 
consider the part of the statute that we are presently concerned with. 
This statute was on the books when the Winchell case was decided 
but apparently was not called to the attention of the court* and the 
court makes no mention of it in the opinion. We are left to speculate 
therefore whether the court would have considered certiorari futile 
in that case if the statute had been called to its attention or whether 
it would have been willing to apply reasoning similar to that ap- 
parently applied in the Birnamwood Oil Co. case and give to the 
statutory words the affirmative effect of moving the record back to 
the original trial court, so as to obviate the need for the affirmative 
effect of mandamus, similar to the affirmative effect seemingly given 
the demand and consent to change of venue in the Birnamwood Oil 


Co. case. 
THE PRESENT SITUATION 


Certiorart or Mandamus? 


We therefore have: one case where the petitioner was objecting to 
a change of venue actually granted and the court held that mandamus 
was improperly brought because certiorari would be adequate;* one 
case where the petitioner was objecting to a change of venue actually 
granted and his writ of certiorari was said to be incorrectly brought 
because the fact that the record had been actually moved to the 
second trial court made affirmative relief necessary and on certiorari 
the court can only affirm or overrule the determination of the lower 
court and not grant affirmative relief (the case being of doubtful 
validity because of the existence of a statute infrequently construed 
by the supreme court which seems to say that the record shall be 
then deemed to be back in the original trial court) ;** one case where 
the court held that an order granting a change of venue is properly 
reviewable by certiorari, but which is of doubtful authority because 
we are unable to tell whether it was an original writ of certiorari or 
one auxiliary to an appeal ;*‘ and three cases where the court seemingly 
approved the use of certiorari to review orders denying a change of 
venue but which are distinguishable from the rule of the Winchell 
case that certiorari shall not issue when its issuance would be futile 


6 Allen v. Voje, 114 Wis. 1, 89 N.W. 924 (1902). 

*! Nothing in the briefs for either party in the Winchell case indicates that it 
was called to the attention of the court. 

® State ex rel. W. G. Taylor Co. v. Elliott, 108 Wis. 163, 84 N.W. 149 (1900). 

* State ex rel. Winchell v. Circuit Court, 116 Wis. 253, 93 N.W. 16 (1903). 

“ State ez rel. Shawano Co. v. Werner, 181 Wis. 275, 194 N.W. 815 (1923). 
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on various grounds.® These latter three cases include one which 
although it may have incidentally reviewed an order denying a 
change of venue was actually concerned with an affirmative order 
granting a change of a type closely similar to a change of venue.” 
In the above cases the court has considered the use of certiorari or 
of either certiorari or mandamus with reference to change of venue. 

We have also a larger number of cases where the court has con- 
sidered the use of mandamus only and not certiorari®’: including 
cases that say that mandamus was the proper remedy to test the 
validity on an order refusing a change of venue,®* that an order 
denying the defendant’s motion for a change of venue not being 
appealable the only way the Supreme Court could review the cor- 
rectness of the lower court’s decision was on a writ of mandamus 
and that on petition for mandamus to compel the lower court to 
change the venue of an action the Supreme Court will exercise its 
jurisdiction under Art. VII, § 3 of the Wisconsin Constitution,” 
all of which involve the review of orders denying change of venue; 
one case where the court permitted the use of mandamus to reverse 
an order of a lower court granting a change of venue and incidentally 
mentioned certiorari and which it seemingly distinguished from the 
rule of State ex rel. W. G. Taylor Co. v. Elliott™ that the writ of man- 
damus ought not be used to perform the office of the writ of certiorari 
on the special grounds that because of the nature of proceedings 
following a judgment by cognovit a writ of certiorari would then be 
inadequate ;”? and one case where the Supreme Court permitted the 
use of both mandamus and certiorari but in which it seems evident 
that the principal writ sought was a writ of mandamus to review 
an order denying a change of venue and that the writ of certiorari 
was not used as a principal writ but solely as an auxiliary writ to the 
writ of mandamus to facilitate the transmission of the record from 
the trial court to the Supreme Court.” 





% Martin v. The State, 35 Wis. 294 (1874); State ex rel. Nichols v. Circuit 
Court, 189 Wis. 629, 208 N.W. 490 (1926); State ex rel. Birnamwood Oil Co. v. 
Shaughnessy, 243 Wis. 306, 10 N.W.2d 292 (1943). 

% State ez rel. Nichols v. Circuit Court, 189 Wis. 629, 208 N.W. 490 (1926). 

$7 See note 15 supra. es 

$8 See State ex rel. T. L. Smith Co. v. Superior Court, 170 Wis. 385, 386, 175 
N.W. 927, 927 (1920). 

6° See Wisconsin Co-op. Milk Pool v. Saylesville Cheese Mfg. Co., 219 Wis. 
350, 352, 263 N.W. 197, 197 (1935). 
cigs State ez rel. Jefson v. Mahoney, 204 Wis. 440, 441, 235 N.W. 926, 926 
1 108 Wis. 163, 84 N.W. 149 (1900). 

7 State ex rel. Bobroff v. Braun, 209 Wis. 483, 245 N.W. 176 (1932). 
73 State ex rel. Carpenter v. Backus, 165 Wis. 179, 161 N.W. 759 (1917). 
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Such are the cases where the Wisconsin Supreme Court has con- 
sidered the question of change of venue on an original common law 
writ.” 

Prohibition, a Possibility 


Some statements of the Wisconsin Supreme Court leave the im- 
pression that the writ of prohibition would also be appropriate to 
consider questions of this type.”*> No cases were discovered where 
the Supreme Court itself used the writ of prohibition to review a 
change of venue question. In State ex rel. Schwenker v. District Court”® 
the Circuit Court for Milwaukee County determined that the proper 
venue for an action against a state official for violating his statutory 
duty was Dane County and issued a writ of prohibition to the Dis- 
trict Court for Milwaukee County which was proceeding in the 
case. On appeal the Supreme Court approved the action of the circuit 
court saying, 





% This table presents, in another form, this summary of the cases that have 
considered certiorari and mandamus. 








Type of Order Where the Record is in: 
Petitioner Wants 
Reviewed “A” Original Court “B” Transferee Court 
Petitioner Should Use: 
I Order Denying Mandamus* Not 
Change of Venue applicable 
II Order Granting Certiorari Mandamusf 

Change of Venue 

III Order That the Mandamus* Not 
Venue Stays applicable 
Where It Is 





* Use mandamus unless there is something to take the place of the affirmative 
effect of mandamus, such as demand for and consent to a change of venue, in 
which case certiorari may be ee, 

t This presumes that the ‘“‘transferee’’ court is the one that is balking petitioner. 
If the ‘transferee’ court indicates its willingness to remit the record and only 
the “transferor” court is not acting as petitioner wishes, certiorari may be ade- 
quate. No such cases were discovered. 

7% Tn State v. Fischer, 175 Wis. 69, 184 N.W. 774 (1921), the court approved a 
statement of the Iowa Supreme Court in Barry v. District Court, 167 Iowa 306, 
149 N.W. 449 (1914) that the mere fact that a court proposed to act in excess 
of its jurisdiction or entirely without jurisdiction is to be remedied by a writ 
of prohibition rather than the writ of certiorari. And in State ez rel. Fourth Nat. 
Bank of Philadelphia v. Johnson, 103 Wis. 591, 614, 79 N.W. 1081, 1087 (1899), 
the court said that the two great writs by which superintending control was 
principally exercised by the court of King’s bench were the writs of mandamus 
and prohibition, “. . . the one directing action by the inferior court, and the 
other forbidding action.” 

76 206 Wis. 600, 240 N.W. 406 (1932). 
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The writ of prohibition . . . is a proper remedy . . . where the 

duty of the court proposing to act is plain and such court is re- 

fusing to proceed within the line of such duty.” 
Since prohibition is merely a negative remedy”® it would seem that 
it could not be used where mandamus is now required but might 
possibly be used in those cases where certiorari is used. But on oc- 
casion the Wisconsin Supreme Court has indicated an aversion to the 
use of prohibition where certiorari would be adequate.’* Perhaps also 
prohibition is not, by its nature, adapted to do in some cases what 
certiorari may do,®® but the fact that the court has not ever con- 
sidered a case where it was called on to use prohibition indicates to 
the writer that in Wisconsin other writs must be better adapted to 
pre-judgment review of the ordinary change of venue questions. The 
case to which prohibition would seem to be best adapted would be 
the case where an original court from which the venue has been 
properly transferred by some means, such as demand and consent 
under Wis. Stat. § 261.03, other than its own action proposes to 
continue with the case. But even in such a case the lower court could 
make an order that the venue was to stay where it was*! and the 
existence of such an order might result in a conclusion that certiorari 
would be the proper writ. 


Other Considerations 

It is not the purpose of this note to consider in detail the history 
of the various writs and various limitations on their nature and scope 
growing out of that history which are sometimes discussed and relied 
on in judicial opinions, the writer being primarily concerned with what 
writ the Wisconsin Supreme Court has permitted to be used in what 
type of cases. Justice Wickhem is of the opinion that the Supreme 
Court has acted under a policy that it can adapt the various writs to 
various situations as they arise, even expanding them if necessary 
beyond their ancient scope.*? But the historical limitations of the 


77 206 Wis. 600, 603, 240 N.W. 406, 408 (1932). 

78 Ferris & Ferris, op. cit. supra note 38, § 319. 

79 State ex rel. Schmidt v. Gehrz, 178 Wis. 130, 189 N.W. 461 (1922). 

80 Messrs. Ferris think the general rule is that the writ of prohibition is pri- 
marily supervisory and not remedial or corrective and that it therefore will not 
be used where the act of the court complained of has been fully executed and 
nothing further remains to be done. Ferris & Ferris, op. cit. supra note 38 
§ 319. The cases of State ex rel. Distenfeld v. Neelen, 255 Wis. 214, 38 N.W.2d 
703 (1949) and State ex rel. Schmidt v. Gehrz, 178 Wis. 130, 189 N.W. 461 (1922) 
indicate that the Wisconsin Supreme Court does not have a favorable attitude 
toward the use of prohibition to review past orders of lower courts. 

81 Such an order would be similar to the order the Circuit Court for Milwaukee 
County issued in State ex rel. Birnamwood Oil Co. v. Shaughnessy, 243 Wis. 
306, 10, N.W.2d 292 (1943). 

8 Wickhem, supra note 6, at 167-168. 
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various writs are still of importance. On occasion the Wisconsin 
Supreme Court has considered such things as the rules that the writ of 
certiorari reaches only to questions of jurisdiction,™ that certiorari 
will not be used where the record shows jurisdiction of the subject 
matter and of the person™ and that for errors or defects other than 
those that go to the jurisdiction of the lower court the party aggrieved 
must resort to his remedy by appeal or by writ of error. The court 
has distinguished between two types of lack of jurisdiction; the type 
that means a lack of judicial power to act at all in a certain situation 
or with reference to certain subject matter, and the type where the 
court should not proceed because the prescribed conditions precedent 
to its exercise of its power have not been met or where, although it 
has power to deal with the subject generally, it should not act in a 
particular case because of the particular circumstances® and said 
that where the court has the first type of jurisdiction but proceeded 
erroneously its judgment can be directly attacked by appeal but can- 
not be collaterally attacked by certiorari.” And in a case where the 
defendant claimed that his making of a motion for a change of venue 
which should have been granted ousted the court of jurisdiction the 
Supreme Court said that his contention could not be sustained, as: 
The ... court ...in which the action was begun, there being 
proper service of process, undoubtedly had jurisdiction of the 
parties and the subject matter of the action.** 
and held that if the court refused a proper application for change of 
venue it committed an error and did not lose its jurisdiction to pro- 
ceed. It would seem that these cases were not called to the attention 
of the Supreme Court in most of the cases where it permitted the use 
of certiorari.** State ex rel. Winchell v. Circuit Court® is a good example 


% State ex rel. Barteau v. Circuit Court, 101 Wis. 422, 77 N.W. 745 (1898); 
Hauser v. State, a Wis. 678 (1873); see State ex rel. Winchell v. Circuit Court, 
116 Wis. 253, 256, 93 N.W. 16, 17 (1903 
372, on State. - rel. Weiaskopf v. Byrne & Co., 185 Wis. 237, 239, 201 N.W. 

% Chittenden v. State, 41 Wis. 285 (1876); Hauser v. State, 33 Wis. 678 (1873). 
ax Hammer v. Williams, 209 Wis. 541, 544, 245 N.W. 663, 665 

87 Td. at 545, 245 N.W. at 665. 

8s Wisconsin Co-op Milk Pool v. Saylesville Cheese Mfg. Co., 219 Wis. 350, 
352, 263 N.W. 197, t98 (1935). 

#8 Of the cases that have considered certiorari in venue questions, briefs are 
available in only a few: 

The briefs in State ex rel. Winchell v. Circuit Court, 116 Wis. 253, 93 N.W. 

16 (1903) are considered, infra page 323. On 4 in his brief the respondent 

in State ex rel. Nichols v. Circuit Court, 189 Wis. 629, 208 N.W. 490 (1926) 

called the dictum in State ez rel. Weisskopf v. Byrne Bros. Co., 185 Wis. 237, 

239, 201 N.W. 372, 373 (1924), to the effect that certiorari goes only to ju- 

risdiction, to the attention of the court. Without discussing this dictum the 

court permitted the use of certiorari. 

The briefs in State ex rel. Bobroff v. Braun, 209 Wis. 483, 245 N.W. 176 
(1932) do not refer to any of these rules. 

%° 116 Wis. 253, 93 N.W. 16 (1903). 
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of a case where such arguments were raised. In that case the respon- 
dent argued that if the court to which the record was transferred had 
jurisdiction to remand the record it also had jurisdiction to proceed 
and that therefore certiorari was not a proper remedy. One of the 
reasons the Supreme Court assigns for its result is that the order 
denying petitioner’s application was within the court’s jurisdiction 
and therefore, even if it were erroneous, it could not be reviewed on 
certiorari. The possibility of an adversary or of the court considering 
other historical limitation on the various writs is therefore not to be 
ignored. 

Aside from the historical limitations of the various writs the power 
of superintending control itself was early held to be restricted to 
cases where an inferior court refuses to act within its jurisdiction or 
acts beyond its jurisdiction to the serious prejudice of citizens. But 
the tendency of the Supreme Court has been to liberalize the rule 
and to exercise superintending control where the ruling of the lower 
court was merely erroneous,® especially where the error results from 
preliminary proceedings antedating a consideration of the merits 
of the controversy. That the court will exercise its superintending 
control quite generally in cases involving change of venue would 
seem to be evident from the number of cases where it has done so, 
but what is the proper way, in a given case, for an attorney to ask 
the court to so exercise the power is unfortunately not so clear. 


Raupu E. SENN 





" Brief for ndents, pp. 6-7, State ex rel. Winchell v. Circuit Court, 116 
Wis. 253, 93 N.W. 16 (1903 903). 

% State ex rel. Fourth Nat. Bank of Philadelphia v. Johnson, 103 Wis. 591, 
79 N.W. 1081 (1899); Wickbem, su # note 6, at 160. 

% State ex rel. Hustisford L., P. M. Co. v. Grimm, 208 Wis. 366, 243 N.W. 
763 (1932); Wickhem, supra notes 6, 92, at 166. 

* State ex rel. McGovern v. Williams, 136 Wis. 1, 116 N.W. 225 (1908); Wick- 
hem, supra notes 6, 92, 93, at 165. 











Notes 


CRIMINAL LAW—WISCONSIN’S SEXUAL DEVIATE ACT. 
The 1951 Wisconsin Legislature enacted a sexual deviate law which 
provides for a completely indeterminate criminal sentence of one 
day to life for certain sex offenders.' This note discusses the scope, 
purpose and constitutionality of the 1951 Act; the fact that similar 
laws have been passed in Wisconsin and other states, but have been 
inoperative; how the 1951 Act compares with the 1947 Wisconsin 
law ;? the 1953 amendment to the 1951 Act; administrative experience 
during the first two years of the Act’s existence; and, finally, a critical 
evaluation of the 1951 Act. 


Tue 1951 Sexuat Deviate Act 


Scope of the Act. The 1951 Sexual Deviate Act provides*® that 
persons who have been convicted of rape,‘ assault intending rape or 
carnal knowledge and abuse,‘ liberty with a female child,* or improper 
liberties,’ shall be committed by the sentencing court to the Welfare 
Department for a pre-sentence social, physical and mental examina- 
tion.* This is the mandatory provision of the Act as the judge must 
commit an individual convicted of any of the above offenses to the 
Welfare Department for a pre-sentence examination. There is also a 
discretionary provision of the Act as the statute provides that if a 
person is convicted of any sex crime other than those specified above, 
the court may commit him to the Department of Public Welfare for 
a pre-sentence examination, if the department certifies that it has 
adequate facilities for making such examination and is willing to 
accept such commitment.® Thus, if there is an indication of serious 
sex deviation in an individual convicted of a sex crime other than 
those specified in the mandatory provision, the offender may still 
be subject to treatment and indeterminate sentence. 

The Welfare Department is required to complete its examination 
and to report its results and recommendations to the court within 

1 Wis. Stat. § 340.485 (1951). This type of indeterminate sentence is to be 
= from the usual indeterminate sentence with a fixed minimum and 
maximum te 

2? Wis. ee. § 51.37 (1947). 

* The original 1951 Act provided that a person convicted of carnal knowledge 
and abuse [Wis. Star. § 340.47 (1951) ] shall be committed to the Welfare De- 

partment for a a ae examination. The 1953 Legislature amended the 
1951 Act and o leted § 340.47 from this mandatory provision. This amendment 
is discussed under the section of this note entitled 1953 Amendment. 

‘ Wis. Start. § 340.46 fieeit 

§ Wis. Star. § 340.48 (1951). 

® Wis. Srart. § 351.34 Steet: 

7 Wis. Start. § 351.41 (1951). 


* Wis. Srar. 3 tates (a » Sor. 
* Wis. Strat. § 340.485 (2) (1951). 
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60 days.'° If sexual deviation is found to a sufficient degree and the 
department recommends treatment, the court must either place him 
on probation on condition that he receive outpatient treatment, or 
commit him to the department.!! If the department does not recom- 
mend specialized treatment, the court shall sentence him in the 
manner provided by law.’” 

If the offender is committed to the department, the department 
has wide powers to treat the individual and is required to discharge 
him only when it is satisfied that he may be discharged without 
danger to the public.’* Thus, Wisconsin has enacted a completely 
indeterminate criminal sentence of one day to life. Such an indefinite 
sentence permits a psychiatric, personal approach by making possible 
individualized treatment of offenders. The length of these sentences 
does not depend on the original crime, but on expert analysis of each 
convict’s personality, response to therapy and tendency to recidi- 
vate.'4 

Purposes of the Aci. The purposes of the Act are (1) to protect 
society from dangerous sex crime and (2) to provide treatment for 
the dangerous sex offender." 

A completely indeterminate sentence law is necessary to accomplish 
these objectives. The traditional minimum to maximum sentence 
might be inadequate as the dangerous sex offender would probably 
continue his dangerous behavior pattern after serving his term for 
the specific crime for which he was convicted."* He probably is not 
deterred by fear of punishment or reformed by a prison term,’ be- 
cause his acts may be in response to twisted unconscious and irra- 
tional impulses, which the actor is incapable of understanding and 
controlling.'* In many cases, the basic cause for the aberrant sexual 
behavior lies in childhood and may be due to severe emotional dep- 
rivation.'® 


10 Wis. Strat. § 340.485 (4) (1951). 
1 Wis. Start. § 340.485 ©) 1951). 





12 Wis. Star. § 340.485 (5) (1951). 

18 Wis. Stat. § 340.485 (8), (11) (1951). 

4 Note, New York’s New Indeterminate Sentence Law for Sex Offenders, 60 
Yaz L. J. 346 (1951). 

16 Report TO MEMBERS, STATE BoarD OF PuBLIC WELFARE, FROM TRAMBURG, 
Drmector, State DEPARTMENT OF PuBLIC WELFARE (Feb. 21, 1952); files of the 
Division of Corrections, State Department of Public Welfare. 

16 PLoscowE, SEX AND THE Law 223-25 (1951). 

7 Ya L. J., op. cit. supra note 14, at 346. 

18 For example, the rapist who is trying to deny the existence of homosexual 
urges through the irrational effort of a —_ Another example is the offender who 
has sex relations with children because he is insecure and lacks the co to 
attempt sexual contact with contemporaries. GUTTMACHER & WEIHOFEN, Psy- 
— AND THE Law 107-14 (1952). See PLoscowE, op. cit. supra note 16, at 

19 Abrahamsen, a leading psychiatrist, did a study of 102 sex offenders at Sing 
Sing and found that all these sex offenders suffered, or felt that they were suffer- 
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In order to accomplish the objectives of protection of society and 
treatment of the sex offender it is essential that a distinction be made 
between the comparatively larger number of non-dangerous sexual 
deviates and the relatively small number of dangerous sexual devi- 
ates. The non-dangerous deviates may offend the good taste of the 
community (such as homosexuals, exhibitionists and “peepers’’) but 
are not a physical threat. Dangerous sex deviates are actually a 
threat to the community and usually engage in conduct involving 
the use of force (such as rapists, sadists and sex slayers) or engage in 
sex practices with children.”° 

It is essential to distinguish between these two groups because of 
the limited knowledge concerning effective treatment.” Assuming it 
would be desirable to provide treatment for all sex offenders, it would 
be impossible at the present time due to limited treatment facilities 
and methods.” There seems to be agreement that the only effective 
treatment at the present time is some type of psychotherapy, but 
that this probably is not effective in all cases. This is a lengthy, ex- 
pensive type of treatment and it would be impossible to treat all sex 
offenders with psychotherapy, at the present time due to the short- 
age of skilled personnel.”* 

The 1951 Act effectively distinguishes between dangerous and 
non-dangerous sex offenders by limiting the mandatory provisions of 
the Act to the most serious sex crimes, which are those involving the 
use of force or where there is a serious age disparity between the 
offender and the victim.** Dangerous sex offenders who are convicted 
of lesser sex offenses, may be committed under the discretionary pro- 
visions of the Act.” 

Similar Laws Passed, but Inoperative. Before the enactment of the 
1951 Act, at least 13 states, including Wisconsin, had passed similar 
legislation aimed at the sex offender.”* The Wisconsin law, popularly 





ing from severe emotional deprivation in their childhood. He found that as these 
offenders could not identify with their parents in childhood, they then failed to 
accept the moral and social codes, thereby failing to develop a conscience. Abra- 
a Study of 102 Sex Offenders at Sing Sing, FepERAL Puenaaeat 28 (Sept. 


2° Tappan, THE HasiTuAL Sex OFFENDER 17 (1950). 

1 Tappan, a leading sociologist, says, “As compared with other ty: of 
psychological and constitutional abnormality, we are peculiarly at a loss in 
the handling of abnormal sex offenders. Methods of effective treatment have not 
yet been worked out.” Tappan, op. cit. supra note 20, at 15. Abrahamsen is more 
optimistic and considered 50% of the offenders treatable at the present time in a 
mental hospital or on an outpatient basis. Abrahamsen, supra note 19, at 30-31. 

2 REPORT OF THE ILLINOIS COMMISSION ON SEX OFFENDERS 19 (1953). 

* GUTTMACHER & WEIHOFEN, supra note 18, at 104; TappaN, op. cit. supra 
note 20, at 16. 

* Wis. Star. § 340.485 (1) (1951). 

% Wis. Stat. § 340.485 (2) (1951). 

2° Tappan, op. cit. supra note 20, at 26. 
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referred to as the ‘Sexual Psychopath Law’’”’ was passed by the 1947 
Legislature. Almost all of these laws, including the 1947 Wisconsin 
Act, were inoperative because they were hastily passed in a period 
of undue anxiety”* concerning sex crimes, and then forgotten, or no 
facilities®® were set up to treat the sex offender.*° 

Actually, the sex offender need not be differentiated from many 
other criminal offenders. The anxiety of the public resulting in the 
distinguishing of the sex offender from other criminals is caused prin- 
cipally by prevalent, but erroneous, fallacies concerning the number, 
dangerousness and persistance of sex offenders.*! Fact-finding reports 
indicate there is no reason for hysteria regarding the sex problem. 
These reports have found that total sex offenses are only about 3% of 
the total offenses reported by the police,®? that not more than 5% of 
convicted sex offenders are dangerous,* that there is no general trend 
toward an increase in sex offenses,** that sex offenders have one of 
the lowest rates as ‘‘repeaters’’,** that sex offenders rarely progress 
to a more serious type of sex crime,** and that homicide associated 


with sex crime is very rare.*” 


27 Wis. Stat. § 51.37 (1947). 

28 Sutherland, The Serual Psy Laws, 40 J. Crim. L. & CriminoLocy 
543 (Jan.-Feb. 1950) points to J. Edgar Hoover, How Safe is Your Daughter? 
144 Amer. Mae. 3 (July 1947) and Wittels, What Can We Do About Sex 
Crimes? 221 Sat. Eve. Post 30 ff. (Dec. 11, 1948) as examples of popular liter- 
ature arousing the public’s anxiety. 

2° The 1947 Wisconsin Act was ineffective because of lack of facilities. Wis. 
Stat. § 51.37 (3) (1947) provided that any person determined by the court to 
be a oe pre ath was to be committed to an institution designated by the 
County of Supervisors of Milwaukee County. As no facilities were avail- 
able in Milwaukee County for the care and hospitalization of sexual psychopathy 
and no facilities were set up, the law was completely ineffective. Files of the 
Division of Corrections, State Department of Public Welfare; 40 Ors. Wis. ATT’y 
Gen. 28 (1951). 

8° Sutherland, supra note 28, at 553. 

3) Tappan, op. cit. supra note 20, at 13-14. 

2 Tiuinois Report, op. cit. supra note 22, at 2. 

33 Td. at 11. 

% Td. at 26. 

% TAPPAN, op. cit. supra note 20, at 14. Tappan indicates that sex offenders 
have one of the lowest rates as “repeaters’’ of all types of crime. The ones who do 
repeat are minor offenders such as peepers, exhibitionists and homosexuals and 
not the offenders who commit violent crimes. This is confirmed by Sutherland, 
supra note 29, at 547-48, and GuTTMACHER & WEIHOFEN, op. cit. supra note 18, 
at 112. A Wisconsin study indicated 23.8% of the sex offenders admitted to Wis- 
consin State Prison and Wisconsin State Reformatory for a 2 year period had 

revious records of sex offenses. But these included all kinds of sex offneses. 
Y on Sex OrFenDERS ADMITTED TO WIsCONSIN STaTE Prison AND WIs- 
CONSIN StaTE ReFrormatory JAN. 1, 1948-Dec. 31, 1950 (Files, Welfare Dep’t). 

% Most psychiatrists believe that sex deviates persist in the t; of behavior 
in which they have discovered satisfaction and they are confirmed by statistics. 
Progression from minor to major sex crimes is exceptional. GuTTMACHER & WEI- 
HOFEN, op. cit. supra note 18, at 111; PLoscowsg, op. cit. supra note 16, at 162; 


TAPPAN, op. cit. supra note 20, at 14. 

37 GUTTMACHER & WEIHOFEN, > cit. supra note 18, at 111; Tappan, op. cit. 
supra note 20, at 13, 14. Sutherland, a leading sociologist, indicates that homicide 
associated with sex crime is unusual. He also indicates that it is doubtful whether 
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It is true that the usual minimum to maximum sentence may be 
inadequate to protect society from the dangerous sex offenders who 
are neither deterred by fear of punishment or reformed by prison 
terms.** But it is recognized that the same basic causes, such as family 
tensions, may result in sexual or non-sexual criminality*® and the 
non-sexual criminals are as dangerous and non-deterrable, and more 
numerous, than the sexual criminals.*° 

In spite of the fact that sex offenders are not a distinct type of 
criminal, and individuals who commit non-sexual crimes may be as 
much, or more, in need of therapy, it is desirable to concentrate 
treatment on a small group, such as dangerous sex offenders, as a 
beginning. If the program is successful, it might be desirable to have 
indeterminate terms for all criminals convicted of a felony.‘ However, 
in concentrating on the sex offender, it is essential that the distinc- 
tion be made between the large number of non-dangerous sexual 
deviates and the dangerous sexual deviates. The 1951 Wisconsin Act 
makes this distinction, as previously discussed; but most laws have 
failed to make this distinction.‘ 

Comparison with the 1947 Act. The present Act requires that a sex 
offender be convicted of a specific sex crime before commitment to 
the Welfare Department. No definition of a sexual deviate is at- 
tempted.“ This is a definite improvement over the 1947 Act as it 
eliminates two undesirable features of the 1947 Act. 

First, the 1947 Act attempted to define, and use as a standard for 
commitment, the term ‘‘sexual psychopath’’.““ This term is a vague 
psychiatric term and even psychiatrists cannot agree as to its mean- 
ing.& 

Second, the 1947 Act did not require that a person be convicted 





the number of rape-murders in the United States is greater than 100 per year 
and it may be no more than 25. Sutherland, supra note 29, at 543-46. 

60 Yare L. J. op. cit. supra note 14, at 346. 

8° Td. at 355; GUTTMACHER & WEIHOFEN, op. cit. supra note 18, at 132. 

40 Tuyinors Report, op. cit. supra note 22, at 2. 

“ The committee which drafted the 1951 Wisconsin Act recognized that even- 
tually it might be desirable to have indeterminate terms for all criminals convicted 
of a felony. Commitrer Report, ComMITTEE TO DeveLtop a Law REGARDING 
Sex onan, 8 (1951). 

4 TAPPAN, op. cit. supra note 20, at 18. 

“ Wis. Sra. § 340.485 (1), (2) (1951). 

“ The term “sexual psychopath” means “any person suffering from such con- 
ditions of emotional 7 or impulsiveness of behavior, or lack of cus- 
tomary standards of good judgment, 4 failure to appreciate the consequences 
of his acts, or a combination of any such conditions, as to render such person ir- 


responsible for his conduct with r t to sexual matters and thereby us 
to and to other persons.” Wis. Star. be 51.37 @ (1947). 
“ But most chiatrists agree that a pee chopathic condition is not . A 


ficiently clear (pert entity * to poy 
with problems of definition. Tappan, op. cit. supra note 
land, supra note 28, at 551. 
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20, at 15, 36-42 — 
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of a sex crime before being committed to an institution for an in- 
determinate sentence.** Any person could petition a district attorney 
to have an individual examined for sexual psychopathy.*’ The person 
petitioning for the examination was exempt from damages, as long 
as he or she acted in good faith.** 

These provisions of the 1947 Act were especially dangerous in 
view of the fact that it is impossible to accurately predict the danger 
of serious crimes being committed by sex deviates.“* Thus non- 
dangerous sex deviates could have been constrained for long periods 
of time, without having been convicted of any specific sex crime.®* The 
1951 Act provides safeguards against this danger by requiring con- 
viction of a sex crime before any commitment to the Welfare De- 
partment,®' and conviction of a serious sex crime before a mandatory 
commitment is made to the Department.™ 

There are no provisions making the 1951 Act applicable to juve- 
niles. Here is another improvement over the 1947 Act, which spe- 
cifically covered the juvenile with the purpose of applying preventive 
treatment to sexually deviated youngsters who might become habitual 
sex criminals. The 1951 Act is an improvement as there is no ac- 
curate method of determining that a juvenile will become a sex 
offender. A youngster may appear to be sex deviated, but will prob- 
ably become normal as he matures.™ 

By requiring conviction and making the entire action a criminal 
proceeding, the 1951 Wisconsin Act provides the accused person with 
the procedural safeguards of the criminal law. In some states these 
procedural safeguards are not provided as the basis of jurisdiction 
is civil, instead of criminal.* Under the 1947 Act, action could be 
taken without even a criminal charge being filed.“ This type of 

statute has been specifically criticized as it could result in a serious 


“ The 1947 Act provided that if a person was determined to be a sexual psy- 
chopath, using the definition refe to in note 44, supra, he was to be com- 
mitted to an institution for an indeterminate term. Wis. Stat. § 51.37 (3) (1947). 

47 Wis. Strat. § 51.37 @} rely 

48 Wis. Strat. § 51.37 (7) (1947). 

49 TAPPAN, op. cit. supra note 20, at 28; Sutherland, supra note 28, at 551. 

‘ap indicates t inability to ict is of special impo’ ce in 

5° Tappan indi “This inabili predict is of ial importance i 
relation to recent laws that are designed to constrain individuals who have 
committed no law violations. .. .’’ TAPPAN, op. cit. supra note 20, at 15. 

5 Wis. Stat. § 340.485 fl) (2) (1951). 

Wis. Stat. § 340.485 0 (1951). 

53 Wis. Srat. § 51.37 (2) (1947). 

“ Tappan indicates that a youngster’s difficulties may be due to the natural 
sexual curiosities of the young, the exploratory phases in their development, the 
emergence of sexual impulses before the individual has matured socially and 
emotionally and the common incidence of pre-heterosexual drives in young in- 
= who become normal as they mature. Tappan, op. cit. supra note 20, 
at 31. 

5 PLoscowE, op. cit. supra note 16, at 231. 
Wis. Strat. § 51.37 (2) (1947). 














I oy pes = 


we 


oak teeta oe oe 
45m agen ¥ 





330 WISCONSIN LAW REVIEW [Vol. 1954 


deprivation of liberty, especially in case of serious abuse in adminis- 
tration.” For example, under the 1947 Act, in view of the vague 
definition of a sexual psychopath* and the inability to predict 
whether a sex deviate will commit a serious crime,®* non-dangerous 
deviates could have been confined for long periods of time without 
being charged or found guilty of any crime. 

The 1951 Act also provides safeguards against prolonged confine- 
ment which is unjustified. Every individual must be given a periodic 
examination at least once per year to determine whether existing 
orders should be continued in force.* The Act provides for periodic 
determinations by the court that made the original commitment, as 
to the right of the department to continue the offender under its 
control because of his dangerousness to the public." If the court de- 
termines that the department has the right to continue the individual 
under control, he has a right of appeal to the proper appellate court.” 

1961 Act is Constitutional. In the recent Wisconsin Supreme Court 
case of State ex rel. Volden v. Haas® the constitutionality of the 1951 
Act was upheld. It was contended that the provision requiring the 
court, if the department recommends specialized treatment, to place 
the individual on probation on condition of outpatient treatment or 
to commit the person to the department, operated to deprive such 
person of his liberty without due process of law, as the statute gives 
an individual no right to a court hearing on the question of his 
mental condition and need for specialized treatment, until the ex- 
piration of the maximum term for which he is imprisoned.™ 

The court held that the appellant was afforded all the rights of 
due process at the time of the trial, but upon conviction he was sub- 
ject to whatever loss of liberty the legislature prescribed for his 
crime, and this might be commitment to the Welfare Department.® 

The appellant also challenged the constitutionality of the Act on 
the ground that it delegates to the Welfare Department the judicial 
power to adjudge what the sentence should be. Appellant contended 


57 TAPPAN, op. cit. supra note 20, at 27-30; Sutherland, supra note 28, at 551- 
553. Sutherland specifically criticizes the Wisconsin 1947 Act. 

58 See note 44 supra. : 

59 See note 50 supra. 

6 Wis. Star. § 340.485 (9) (1951). 

® Wis. Srar. § 340.485 (13), (14) (1951). The yoo court hearings are to ~ 
held at the expiration of the maximum term provided by law for the particu 
offense and thereafter at five year intervals. Wis. Strat. § 340.485 (13), (15) oy 

Wis. Start. § 340.485 (16) (1951). 

$3 264 Wis. 127, 58 N.W.2d 577 (1953). 

* Wis. Star. § 340.485 (6) (1951). 

% 264 Wis. 127, 129, 58 N.W.2d 577, 578 (1953). 

® Td. at 130, 58 N.W.2d at 578. 
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that the legislature could only vest this sentencing power in the 
courts.” 

The court held that the legislature may grant an administrative 
board the authority to supervise a convicted person, either within 
or without a penal institution. The court referred to the fact that 
methods of dealing with convicted criminals have changed, as the 
function of administering laws respecting parole and probation, good 
time allowances, etc., has been placed to a large extent within the 
authority of non-judicial agencies. The court pointed to specific 
Wisconsin statutes providing the Welfare Department with authority 
respecting parole and probation. 

1953 Amendment. The 1951 Act provided that persons convicted 
of statutory rape (carnal knowledge and abuse)*® shall be committed 
for a pre-sentence examination to the department.”° The 1953 Legis- 
lature passed a bill deleting statutory rape (Sec. 340.47) from the 
mandatory section of the Act.”! This means that upon a conviction 
of statutory rape the judge now has discretion, under the discretion- 
ary provision of the Act, as to whether the convicted individual 
should be committed to the Welfare Department for the pre-sentence 
examination.” 

This was a needed change in the Act because statutory rape should 
not usually be considered a dangerous sex offense. It is recognized 
that statutory rape is, in the majority of cases, not the result of 
deviate sexual behavior, but arises out of sexual experimentation of 
adolescents.” However, some statutory rape cases may involve 
dangerous sexual behavior. This may be especially true when there 
is a wide disparity between the age of the offender and the age of the 
victim.” If such a case should arise in Wisconsin the judge could 
commit this offender to the department under the discretionary 
part of the Act.” 

ADMINISTRATION OF THE ACT 


Treatment. The Wisconsin State Prison is designated as a receiving 
center for all persons committed under the 1951 Act, except for some 


$7 264 Wis. 127, 132, 58 N.W.2d 577, 579 (1953). 

8 Jbid. The court specifically says, ‘It is our —_— that section 340.485 (6) 
. . . is constitutional, . . .” Id. at 135, 58 N.W.2d at 581. There do not seem to 

~~ 4 other constitutional questions in regard to this statute, so the writer 

feels that the entire statute is constitutional. 

69 Wis. Strat. § 340.47 (1951). 

70 Wis. Stat. § 340.485 (1) (1951). 

7 Bill 67A (Wis. 1953). 

72 Wis. Srat. § 340.485 (2) (1951). 

73 PLOSCOWE, op. cit. supra note 16, at 179-193. 

4 Ibid. 

% Wis. Stat. § 340.485 (2) (1951). 
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cases arising in Milwaukee, where Milwaukee County facilities are 
used.”* The individual is taken to the state prision for the pre- 
sentence examination and also for the indeterminate sentence.”” The 
prison was selected because of the limited knowledge regarding 
treatment. Therefore, custody was considered most important and 
custodial needs are better met at the prison than elsewhere.”® 

After the individual is committed to the department for specialized 
treatment and sent to the state prison, treatment is immediately 
initiated and psychiatric therapeutic sessions are had with the of- 
fenders weekly or tri-monthly. The department feels that progress 
is being made with these sex offenders. Present treatment methods 
are thought to be most promising in 25% of the cases.”® 

The sex offenders are not segregated from the remainder of the 
prison population and treatment has been made possible in an atmos- 
phere not generally regarded as suited to such purpose. However, the 
judgment of the department is that this is a medical problem and 
should not be handled in a strictly penal institution. The long range 
plans of the department are for the erection of a distinct treatment 
center, which will be a medium security institution. This institution 
would be devoted to the care of non-aggressive sex deviates, as well 
as other prisoners in need of intensive clinical help, rather than 
security.** 

Statistics. As of January 27, 1953, (one year and one-half after 
passage of the Act) a total of 260 cases had been committed to the 
department for examination and recommendation. Sex deviation 
was found in 72 cases. No deviation was found in 165 of the offenders; 
6 were recommended for commitment to the Central State Hospital 
and 17 cases were still under evaluation at the time of this report. 

The 165 found not to be deviated were returned to the courts for 
sentencing in the manner provided by law.*? Of the 72 found to be 
deviated, 50 were still confined at the state prison as of January 26, 
1953. The other 22 had either been paroled, discharged, placed on 


% Wis. Strat. § 340.485 (3) (1951) provides that some place of detention must 

lished by the department. 

77 Unless the offender is psychotic. In that case he may be sent to the Central 
State Hospital for the indeterminate sentence. 

7 Report TO MEMBERS, StaTE Boarp or Pusiic WELFARE, FROM TRAMBURG, 
Dreecror, State DEPARTMENT OF PuBLIC WELFARE (Feb. 21, 1952); files of the 
Division of Corrections, State Department of Public Welfare. 

79 Ibid. 

1988). Report CoverInG THE Periop Juty 26, 1951—Jan. 26, 1953 (Feb. 11, 

% Ibid. 

% Wis. Srat. § 340.485 (5) (1951). 
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probation or were awaiting final court action." Of the 72 found to be 
sexually deviated, the three offenses most frequently involved were: 
1. liberty with a female child (21); 2. improper liberties (19); 3. 
sodomy (13). 

Sodomy is not included in the mandatory provisions of the Act so 
all the commitments resulting from convictions under Wis. Stat. 
Sec. 351.40 (sodomy) have been made under the discretionary part 
of the Act. Requests by the courts under this discretionary section 
of the statute have all been met on an individual basis by the de- 
partment. No request has been rejected. 

Problems. The intake of offenders has exceeded original expecta- 
tions and this has impaired the work of the staff with other prisoners 
who are in need of psychiatric assistance. The present intake in- 
dicates that by 1958 the state must be prepared to handle approx- 
imately 200 sex offenders committed under this act. This poses the 
question of suitable custodial housing and sufficient medical per- 
sonnel. * 

Also, administratively, the inclusion of the offense of carnal 
knowledge and abuse (statutory rape) under the mandatory section 
of the law, has been one of the chief reasons for the excessive work 
load on the staff.*” Statutory rape conviction has also needlessly ex- 
posed some individuals to a 60-day prison sentence experience, which 
may be particularly harmful in the case of 16- and 17-year-old boys. 
The 1953 Amendment, previously discussed, will now correct this 
situation. 

CoNCLUSIONS 


Criticisms. The 1951 Act provides for discretionary commitment 
by the court, if a person is convicted of ‘‘any sex crime’’ not specified 
in the mandatory section.*® What is meant by “any sex crime’’? 
Does “‘any sex crime’’ include a crime which is sexually motivated, 





8 Report, supra note 80. The special review board recommending parole con- 
sists of _— chiatrists and one attorney, none connected with the Department 
of Public Welfare. This is according to Wis. Stat. § 340.485 (10) (1951). 

* REporRT, supra note 80. 

8 Individuals convicted for the following offenses have been committed to the 
Department under the discretionary part of the Act because serious sex deviation 
has been indicated: § 340.52 Advising Felony (1); § 340.55 Enticement (3); 
§ 343.03 Arson (1); § 351.05 Intercourse: Ruin i § 351.33 Indecent 
(2); § 351.38 Circulation of Obscene Books, etc. (1) and § 351.40 Sodomy (13). 
Report, supra note 80. 

% REPORT, supra note 80. 

8? These individuals comprise the bulk of persons found non-deviated on ex- 
amination, but the court had to commit them to the department per Wis. Start. 
§ 340.485 (1) (1951). Report, supra note 80. 

88 REPORT FROM TRAMBURG, Director, STaTE DEPARTMENT OF PuBLic WEL- 
FARE, TO MemBERS, StaTE Boarp oF Pusiic WELFARE (August 8, 1952). 

89 Wis. Stat. § 340.485 (2) (1951). 
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but isn’t normally considered a sex crime? For example, it is known 
that robbery, arson and murder may be sexually motivated and the 
offender may be sexually dangerous.*° This section would be clarified 
if the words “‘other sex crimes’’ were defined. 

Treatment must be temporarily conducted in a prison environ- 
ment. There has been much criticism levelled at treating these of- 
fenders in a prison environment. However, this will be corrected 
when the medium, hospital-type, security institution is built and, 
presently, treatment seems to be fairly successful. 

Treatment facilities being at the state prison, the voluntary section 
of the Act has probably been negated.* Not one individual has sought 
to be voluntarily treated, and this is probably due to the stigma that 
would be attached to being treated in a state prison. The committee 
drafting the law felt that great emphasis should be placed on early 
voluntary treatment of those who might believe themselves to be 
afflicted with an emotional disorder leading to sexually deviated be- 
havior.** This may be corrected by the building of a hospital-type 
institution for these offenders. 

There is no indication that any credit is given for the 60 days 
served under the pre-sentence examination, when the case is brought 
to court for final adjudication. If the individual is found to be seri- 
ously deviated and committed to the department, it would be im- 
material if these 60 days of credit were given, as the sentence is 
completely indeterminate. But should not the individual who is not 
in need of specialized treatment, and is sentenced in the manner pro- 
vided by law, be given the benefit of these 60 days of confinement? 

A Step Forward. In its latest report, the Welfare Department con- 
cludes: 

The law is a good one. It is workable. It is well accepted by the 

public. . .*. 

This legislation is a step from the punitive, purely custodial approach 
to one that emphasizes treatment. The 1951 Act has remedied the 

* GUTTMACHER & WEIHOFEN, op. cit. supra note 18, at 132. For an interesting 
case history of how abnormal sex drives resulted in a young man stabbing a girl, 
see Karpman, Felonious Assault Revealed as a S on at Abenel denies 
37 J. Crm. L. & CrimmmNo oer 193 (1946). One o o convicted of arson, whi 
was ap) tly sexually motivated, has been committed to the department 
under the discretionary provisions of the Act. See note 85 supra. 

" PLoscowE, op. cit. supra note 16, at 238. 

* Wis. Stat. § 340.485 (17) (1951) provides, “Any person believing himself 
to be afflicted by a Begin < or mental condition which may result in sexual 
action dangerous to the public may apply upon forms described by the depart- 
—_ —* —w admission to some institution which provides diagnosis for 
a nformation from the Division of Corrections, State Department of Public 
S Pitsisidhden Report, supra note 41. 

% Report, supra note 80. 
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faults of the 1947 Act. The 1951 Act is based on the most extensive 
research conducted in this field. By concentrating treatment on a 
limited group of serious sex offenders, the law is being administered 
successfully. If it continues to be successful, it might pioneer addi- 
tional advances in correctional treatment in the state of Wisconsin 


and elsewhere. 
Anton Morz 





INSURANCE—CONSTRUCTION OF POLICY TERMS. A tire 
on insured’s automobile exploded while the right rear wheel was 
being spun, damaging both the tire and other parts of the car. Insured 
sued for the entire damage under a policy covering ‘‘any direct and 
accidental loss of or damage to the automobile . . . except loss covered 
by collision . . . or by upset,’’ but excluding from such coverage 
“tires . . . unless such loss be coincident with other loss covered by 
this policy.’’ Judgment was rendered for the plaintiff and defendant 
insurer appealed. In Stohlman v. State Farm Mutual Auto Ins. Co.,! 
the court affirmed the judgment, holding with respect to the tire that 
the damage thereto was ‘coincident with other loss’’ and hence not 
within the exclusion clause. 

The decision poses questions as to what tools a court may use in 
construing insurance contracts. 

At the outset, general rules of contract law are applied and the 
court attempts to ascertain the meaning of disputed provisions from 
the true intent of the parties.? Reading the provision in question in 
context with the other provisions of the entire policy,* according the 
words employed their popular, usual significance and meaning,‘ and 
contrasting the apparent purpose of the provision with the over-all 
purpose of the policy,’ may indicate what the parties intended and 
admit of but one interpretation consistent with that intent.® 

However, the language employed is often so ambiguous, 7.e., allow- 
ing of two or more entirely reasonable meanings, that the foregoing 





1262 Wis. 157, 54 N.W.2d 53 (1952). 

2 Tischendorf v. L Mut. Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 eg 
Vaudreuil Lumber Co. v. Aetna Casualty & "Surety Co., 201 Wis. 518, 230 N.W. 
704 (1930). 

3 Continental Casualty Co. v. Woerpel, 190 Wis. 122, 208 N.W. 882 (1926). 

* Bell v. American Ins. Co., 173 Wis. 533, 181 N.W. 733 (1921). In some cases, 
business usage or custom may prescribe the meaning. 


5 Note 2, supra. 

* This is the method of interpreting “standard form” or statutory policies, as 
well as others. Such policies are not to be construed as eee enactments, but 
as volun contracts, and subject to the rules applicable to contracts generally. 
Frozine v. St. Paul Fire & Marine Ins. Co., 195 Wis. 494, 218 N.W. 845 (1928); 
Straw v. Integrity Mut. Ins. Co., 248 Wis. 96, 20 N.W.2d 707 (1945). 
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considerations fail to clearly establish any intended meaning.’ The 
court may then resort to special rules of judicial construction ap- 
plicable to insurance contracts. Some of these are as follows: 

(1) In an insurance contract drafted by the insurer, the policy will 
be construed most favorably to the insured and most strongly against 
the insurer.*® 

(2) When a provision which operates as a forfeiture is ambiguous, 
it will receive a strict construction, most favorable to the insured.*® 
The courts are reluctant to adopt a construction which results in a 
forfeiture when another construction is possible and entirely rea- 
sonable. 

(3) Portions written into a printed policy control as against printed 
portions, where the two conflict.'® 

(4) When a latent ambiguity arises, t.e., where application of the 
writing to the subject matter to which it relates results in ambiguity," 
parol testimony of facts and circumstances surrounding its execution, 
including conversations and negotiations between the parties, may 
then be received to interpret the meaning.'* Here the contributions 
of the local agent to insured’s understanding may become important. 
However, the local agent is not competent to alter provisions of a 
policy by oral statements when the policy clearly states that no 
provision or condition will be varied except by indorsement, and 
the local agent’s oral representations as to the legal effect of the 
policy as written will not estop the insurer from asserting its true 
legal effect. 

(5) If the ambiguity is in a policy issued under a statute requiring 
insurance against the contemplated risk for public protection, the 
statute must be looked to for the intent,'* and it should be construed 
in favor of the public."® 


7 See, for example, the issue posed by the exclusion clause in the instant case: 
does “coincident with other loss” mean in the same accident with and as a result 
of other loss, or ae at the same time as other loss? ; 

8 Heimbecher v. Johnson, 258 Wis. 200, 45 N.W.2d 610 (1951); Torphy v. 
Continental mya 259 Wis. 197, 47 N.W.2d 740 (1951); Britten v. City 
of Eau Claire, 260 Wis. 382, 51 N.W.2d 30 (1952). 

® Tischendorf v. Lynn Mut. Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 (1926). 

1° Thurston v. Burnett Ins. Co., 98 Wis. 476, 74 N.W. 131 (1898); Torphy v. 
Continental Casualty Co., 259 Wis. 197, 47 N.W.2d 740 (1951). 

1 ,\s where a policy covered furnishings of “Hammond Bros.” in a hotel. Parol 
evidence was admitted to determine whether the policy covered partnership 
furnishings, the individual brothers’ furnishings, or both. Hammond v. Capital 
City Mut. Fire Ins. Co., 151 Wis. 62, 1388 N.W. 92 (1912). 

2 The ing Wisconsin case is Hammond v. Capital City Mut. Fire Ins. Co., 
151 Wis. 62, 1388 N.W. 92 (1912). 

13 Culien v. Travellers Ins. Co., 214 Wis. 467, 253 N.W. 382 (1934). 

P. Cobvin’s Baking Co. v. Northwestern Nat. Ins. Co., 215 Wis. 475, 255 N.W. 
1 x 
46 Continental Casualty Co. v. Woerpel, 190 Wis. 122, 208 N.W. 882 (1926). 
16 Millers Nat. Ins. Co. v. Bunds, 158 Kan. 662, 149 P.2d 350 (1944). 
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(6) Precedents play an important role in these cases. Where the 
ambiguous terms have been interpreted before, they will be assumed 
to be used in the sense previously used and defined.” Courts will 
even rely strongly on decisions in other states, in the absence of de- 
cisions in their own. The inconsistency of this with an “intent of the 
parties’ approach should be noted. While the parties may be as- 
sumed to know of decisions in their own state, it is unlikely that they 
would know of and intend to be guided by definitions laid down by 
the courts of other states. 

(7) Where no mutual intent is ascertainable the court may find aid 
in what the insurer or the insured unilaterally intended, an approach 
which is most useful where the evidence of one’s intent is tantamount 
to an admission against interest, but less so where the understanding 
is challenged by the other party. 

There are a number of reasons why courts must approach ambiguity 
in the insurance contract in a manner different from the approach to 
the ordinary contract: 

(1) The very nature and purpose of insurance, 7.e., the spreading 
of individual risks over the entire community, injects into the insur- 
ance contract an element of public interest not common to the or- 
dinary contract which normally affects only the parties thereto. 

(2) Typically, the insurer and insured do not meet face to face 
and make the contract. The insured carries on negotiations with a 
local agent, who sometimes finds it to his best interests to conceal 
certain facts from the insured and others from the insurer. Thus, the 
minds of the parties may never have met on certain agreements and 
the actual intent of the parties, in terms of a common intent, is not 
merely unascertainable but non-existent. Under such circumstances 
the ordinary contract might be held void. In the case of an insurance 
contract, such a result would defeat the purpose of insurance, impose 
great hardship upon the insured, and be against the best interests of 
the public. Where a mistake of fact is involved, rescission may be a 
practicable and equitable remedy for the ordinary contract, but it is 
contrary to the insurance purpose and the public interest in insurance 
cases. 

(3) A usual and desirable objective in insurance is uniform coverage 
at a given uniform cost. If the insurance contract were approached in 
the same way as an ordinary contract, the group might in the incep- 
tion pay the same premium for the supposedly same coverage, yet 
end up receiving various coverages ranging from the maximum to 
none at all, depending entirely on factors outside their control. 





17 John Davis & Co. v. Insurance Co. of North America, 115 Mich. 382, 73 
N.W. 393 (1897). 
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In view of the desirability of uniformity, the effort to achieve 
uniform interpretation is sound. It should be combined, however, 
with efforts to achieve more complete understanding between in- 
surer and insured, irrespective of whether that understanding be for 
a broad or a narrow coverage. Several courses are possible: 

(1) Interpret ambiguous language in favor of the insured on the 
theory that the insurer draws the contract and should make its pro- 
visions clear. This is perhaps the most frequently invoked of any of 
the canons of interpretation. It is, however, of questionable sound- 
ness where the form of contract is prescribed by statute; and in any 
event it may result in excessively broad coverage which in turn may 
mean unnecessarily high premiums. 

(2) Encourage or require detailed coverage in the policy provisions. 
This may, however, result in insurance contracts of unmanageable 
length and detail, and lead to ridiculous extremes as exemplified by 
Travellers’ Ins. Co. v. McConkey." 

(3) A procedure whereby an insured could obtain opinions as to 
coverage from the insurance commissioner, while it might achieve 
the purposes sought, would have too many inconveniences from the 
standpoint of the insured, insurer and commissioner, to warrant 
serious consideration. 

(4) A workable solution might be to extend the use of ‘‘standard 
form’’ policies and in conjunction therewith, compile lists showing 
categories covered, comparable to administrative rulings. Such lists 
would then be on file with the insurance commissioner and local 
insurance agents, and the policy itself would call attention to their 
existence and location, so that any insured could ascertain the de- 
tails of his coverage. While such lists would not eliminate all con- 
troversy as to coverage, they would substantially reduce the area of 
controversy and misunderstanding that exists today. 


ARNOLD J. WIGHTMAN 





LABOR LAW—AGREEMENT TO ARBITRATE GRIEVANCES 
UNDER WISCONSIN EMPLOYMENT PEACE ACT. In Up- 
holsterers’ International Union of North America (AFL), Local No. 
352 v. Dunphy Boat Corporation,' the employer refused to arbitrate 
@ grievance concerning alleged changes in the method of computing 
incentive pay under a collective bargaining agreement. The union 
filed a complaint with the Wisconsin Employment Relations Board 


18 127 U.S. 661 (1888). 
1 WERB Dec. No. 3588, October 8, 1953. 
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charging a violation of Section 111.06(1)(f) of the Employment Peace 
Act which makes it an unfair labor practice “to violate the terms of 
a collective bargaining agreement (including an agreement to accept 
an arbitration award).’’ The board held (1) that the grievance was 
arbitrable under the terms of the agreement, therefore the refusal to 
arbitrate was a violation thereof; and (2) that the agreement to 
arbitrate was enforceable by the method of an unfair labor practice 
proceeding under Section 111.06(1)(f), although not enforceable 
directly by a proceeding under the Wisconsin Arbitration Act, 
Chapter 298, Wis. Stat., according to the Wisconsin Supreme Court 


in Local 1111 v. Allen-Bradley Co? 

In distinguishing the Allen-Bradley case, the board said: 
We are satisfied that Chapter 298 of the Wisconsin Statutes 
does not conflict with provisions of Chapter 111. Section 111.06 
(1)(f) and (2)(c) supplemented the provisions contained in Sec- 
tion 298.01 of the Statutes. We believe that the court meant that 
agreements to arbitrate collective bargaining agreements were 
not enforceable in the courts but we do not construe the decision 
to oust this board of jurisdiction to enforce the arbitration pro- 
visions of collective bargaining agreements. To construe the 
decision in the Allen-Bradley case and the Statute in the manner 
contended for by the Respondent would mean that countless 
employers and employees, who are parties to a collective bargain- 
ing agreement which have included arbitration provisions as a 
substantial part of their agreement, would be without a remedy 
under the laws of the State of Wisconsin if either party failed 
to comply with such provisions. We do not believe that such 
result was intented by the Legislature or by the Court.* (Em- 
phasis added) 

In the Allen-Bradley case, the union brought a court action seeking 
to compel arbitration under Chapter 298.‘ Section 298.01, which 
provides for enforcement of an agreement to arbitrate a controversy 
arising out of a written contract, concludes: 

Provided, however, that the provisions of this chapter shall 

not apply to contracts between employers and employees, or 

between employers and associations of employees, except as pro- 
vided in section 111.10 of the statutes. (Emphasis added) 


Section 111.10 provides: 

Parties to a labor dispute may agree in writing to have the board 
act or name arbitrators in all or in any part of such dispute, and 
thereupon the board shall have the power so to act . . . Proceed- 
ings in any such arbitration shall be as provided in Chapter 298 
of the statutes. 

Chapter 298 was enacted in 1931, and was amended in 1939 by 
2 259 Wis. 609, 49 N.W.2d 720 (1951) (Currie and Broadfoot, J.J. dissenting). 


3? Memorandum to Dunphy Boat case, supra note 1, at page 5. 
4 See 1953 Wis. L. Rev. 739. 
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Chapter 57—which also created the Employment Peace Act—by 
adding the italicized phrase. 
In the Allen-Bradley case, Chief Justice Fritz said: 
The re-enactment of sec. 298.01, Stats., in the same act which 
otherwise deals exclusively with matters affecting employer-em- 
ployee relationships, is most significant. It is the expression of 
the legislature that it intended to continue the rule that agree- 
ments for the arbitration of labor disputes should not be 


enforceable. . . . 

If the legislature had contemplated that the provisions of ch. 298, 
stats., should apply to contracts between employers and employees 
it certainly would not re-enact it by ch. 57, Laws of 1939.5 
(Emphasis added) 


The WERB, however, did not attempt to apply the provisions 
of Chapter 298, Wis. Stat. It did order the recalcitrant party to 
arbitrate, but under the remedy provided by Chapter 111, Wis. Stat. 
The question is whether this is sufficient to distinguish the two cases. 

If Sec. 298.01, Wis. Stat., is read to preclude any means of en- 
forcement of collective bargaining agreements to arbitrate, it is in 
conflict with Section 111.06(1)(f). 

In this connection, Sec. 111.17, Wis. Stat., provides: 

Wherever the application of the provisions of other statules or 

laws conflicts with the application of the provisions of this sub- 

chapter, this subchapter shall prevail, provided that in any situa- 
tion where this subchapter cannot be validly enforced the pro- 
vided) of such other statutes or laws shall apply. (Emphasis 


But reference to this provision does not conclusively settle the 
problem. The fact still remains, as pointed out by Chief Justice 
Fritz, that Section 298.01 was re-enacted, as amended, by the same 
statute as created Chapter 111. It might be argued that the amend- 
ment to Section 298.01, by making express reference to one part of 
Chapter 111, 7.e., Section 111.10, by implication nullifies other parts. 
On the other hand, the Chief Justice was not addressing himself to 
the question of rights under Chapter 111, but only of rights under 
Chapter 298. And it would be quite unthinkable that the legislature 
deliberately enacted a remedy to enforce agreements to arbitrate 
under Section 111.06, and in the very same act proceeded to nullify 
that right, by virtue of an incidental reference to another Section, 
111.10. 

The problem, then, is to reconcile the two statutes. It would be 
quite consistent for the legislature to deny a judicial remedy under 


( ee 1111 v. Allen-Bradley Co., 259 Wis. 609, 616, 49 N.W.2d 720, 724, 
1951). 
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Chapter 298, while granting an administrative remedy under Chapter 
111. The WERB is an expert board, designed and equipped to 
handle the delicate and complicated problems of employer-employee 
relations. The peaceful settlement of disputes arising under a collec- 
tive bargaining agreement is a vital element in those relations, and 
important to the public interest. 


In the federal field, a similar problem of construction was presented 
in Textile Workers Union v. American Thread Co.® 

In that case, a collective bargaining agreement provided for arbi- 
tration of future disputes. The union sued for specific performance 
by mandatory injunction to compel arbitration. The company denied 
that the court had authority to grant the relief requested. The Federal 
Arbitration Act, which provides for the enforcement of agreements 
to arbitrate, excludes ‘‘contracts or employment of . . . any . . . class 
of workers engaged in foreign or interstate commerce.’””’ The Act 
has been held not to apply to collective bargaining contracts.* Federal 
Judge Wyzanski held that he did not have to decide that point be- 
cause in his view Section 301 of the Taft-Hartley Act, by a broad 
construction, authorizes specific performance of collective bargaining 
agreements to arbitrate future disputes. Section 301(a) of the Taft- 
Hartley Act provides: 


Suits for violation of contracts between an employer and a 
labor organization representing employees in an industry affect- 
ing commerce . . . may be brought in any district court of the 
United States having jurisdiction of the parties. . 


Judge Wyzanski pointed out that the Federal Arbitration Act, and 
the Norris-LaGuardia Act which prohibits injunctions in labor dis- 
putes, are both earlier than the Taft-Hartley Act, and that the federal 
labor relations policy, which now includes the enforcement of agree- 
ments, has largely developed since they were drafted. He concludes 
that if the Federal Arbitration Act denies enforcement of agreements 
to arbitrate contained in labor contracts, the rule is strictly confined 
to an attempt at direct enforcement under that statute." 

The present case is perhaps distinguishable on the ground that 
the enactment of the Employment Peace Act and the re-enactment 
of the limitation in Section 298.01 were contemporaneous. On the 

* 113 F.Supp. 137 (D.C. Mass. 1953). See 67 Harv. L. Rev. 181 (1953). 

> Stat. bo aA wer! 9 U.S.C. § 1 (1952 Supp). 


Ass’n. v. Pennsylvania Greyhound Lines, Inc., 192 F.2d 310 
(3rd Cir. 1951). The case contains a good collection of the authorities pro and 


con 
* 113 F. Supp. 137, 139 (D.C. Mass. 1953). 
1061 Srat. 156 (1947), 29 U.S.C. § 185 (1952 Supp). 
1113 F. Supp. 137, 142 (D.C. Mass. 1953). 
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other hand, the case is in point in holding that even the identical 
remedy might be expressly denied in one statute and granted in 
another, by the same legislative body. The present case is perhaps 
even stronger in that Section 111.06(1)(f) specifically authorizes 
enforcement of agreements to arbitrate, whereas Judge Wyzanski 
found such authority only by implication. 

Either door is open to the Wisconsin Supreme Court. The result 
may depend on whether the court recognizes the need for enforce- 
ment of agreements to arbitrate, in the public interest. 

In the Dunphy Boat case the Board said: 
Nothing will encourage labor and management to settle disputes 
without resort to force more than a labor agreement reached 
by the parties. The grievance machinery in a majority of collec- 
tive bargaining agreements provides for a peaceful means of dis- 
posing of future controversies arising out of a contract by 
arbitration. . . . We are satisfied that the Legislature had these 
thoughts in mind when they included among the unfair labor 
practices in Section 111.06(1)(f) and (2)(c), this policy." 

Justice Currie, dissenting in the Allen-Bradley case, discussed labor 
arbitration agreements in a similar vein, saying: 

Such agreements are very much in the public interest as they 

tend to greatly reduce the occurrence of strikes, and therefore 

public policy would seem to require that such agreements be lived 
up to by both employers and unions.’* 

In the American Thread Co. case Judge Wyzanski said: 

. . . the legislative purpose in enacting § 301 was obviously to 

prescribe an “effective method of assuring freedom from economic 

warfare for the term of the agreement’”’ and “to encourage the 
making of agreements and to promote industrial peace through 

faithful performance by the parties [of] collective agreements . . . 

enforceable in the federal courts.’’!* 

[Since the writing of this note, the Dunphy Boat decision has been 
reversed by the circuit court'* and is being appealed to the Wisconsin 
Supreme Court. In a case this close, however, the writer believes 
the policy considerations referred to in the quotations above should 


prevail.] 
*RICHARD M. GOLDBERG 





WILLS—STATUTES LIMITING TESTAMENTARY RIGHTS. 
The 1951 session of the Wisconsin Legislature enacted Section 318.31 
of the Statutes which provides that the courts may authorize execu- 
2M dum to Dunphy Boat n te 1, at 4. 
2 Me Wa eae aOR Wate ite. Se 


4 113 F. Supp. 137, 141 (D.C. Mass. 1953). 
% Winnebago Circuit Court Dec. No. or206, February 4, 1954. 
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tors to adjust by compromise any controversy arising between claim- 
ants to the estate, or which may arise because of the existence of two 
or more purported wills, provided all executors and parties having 
a claim or interest in the estate join in the compromise, and, further, 
that the court finds the compromise agreement to be reasonable.’ 

Whether this or other statutes purporting to regulate testamentary 
rights will be upheld by the Wisconsin Supreme Court is open to 
serious doubt as a result of the recent decision of Estate of Ogg? and 
earlier Wisconsin decisions which laid the groundwork for the Ogg 
opinion. 

In Estate of Ogg the court adhered to the doctrine, peculiar to 
Wisconsin among common law jurisdictions, that the right to make 
a will and have it carried out according to the testator’s desires is an 
inherent right, guaranteed by the constitution, which the legislature 
can regulate in a reasonable way but cannot substantially impair or 
destroy.* 

The overwhelming weight of authority in the United States and 

England takes a position contrary to that of Wisconsin, ¢.e., that far 
from being a natural right protected by the constitution, the right 
to make a will is purely statutory, subject to the complete control 
of the legislature.‘ This lack of support was fully recognized by the 
court in Nunnemacher v. State, the case today relied upon as having 
established the Wisconsin rule: 
We are fully aware that the contrary proposition has been stated 
by the great majority of the courts of this country, including the 
Supreme Court of the United States. The unanimity with which 
it is stated is perhaps only equaled by the paucity of reasoning 
by which it is supported.' 


Now lost in a long line of decisions is the fact that the Nunnemacher 
case came to no decision as to the right to make a will—the issue 
being the existence of a right to take property by inheritance, not 
the right to devise one’s property—yet the case is generally used as 
authority for that proposition. The question involved was whether 
the state could lay an inheritance tax on property received by the 


1 Wis. Stat. § 318.31 (1951). 

2 262 Wis. 181, 54 N.W.2d 175 (1952). 

* Will of Szperka, 254 Wis. 153, 35 N.W.2d 209 (1948); Will of Burns, 210 
Wis. 499, 246 N.W. 704 (1933); Will of Schaefer, 207 Wis. 404, 241 N.W. 382 
(1932); Estate of Wilkins, 192 Wis. 111, 211 N.W. 652 (1927); will of Board- 
man, 178 Wis. 517, 190 N.W. 355 (1922); Boardman v Lorentzen, 155 Wis. 
566, 145 N.W. 750 (1914); Will of Ball, 153 Wis. 27, 141 NX. W.8 (1913); or vy 

v. Plankinton, 152 Wis. 275, 140 N.W. 5 (1913); Will of Rice, 150 Wis. 401, 

136 N.W. 956 (1912); Will of Dardis, 135 Wis. 457, 115 N.W. 332 (1908); end 
macher v. State, 129 Wis. 190, 108 'N.W. 627 (1906). 

41 Pace, Wits § 25 (3d ed. 1941). See also U.E. v. Burnison, 339 U.S. 87 
(1950); U.S. v. Perkins, 163 U.S. 625 (1896). 
5 129 Wis. 190, 198, 108 N.W. 627, 628 (1906). 
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beneficiaries or heirs; and Justice Winslow went to great lengths to 
establish that descendants had a constitutional right to take property 
by inheritance, and that accompanying such right was the power of 
the state to regulate and tax the inheritance. 

Justice Winslow relied prmarily on his own historical conclusions 
to sustain the right to inherit property, and could cite no cases to 
support his view.® He felt that the right was one of property “‘. . . rec- 
ognized from the dawn of human history . . .’’ as well as a “‘. . . natural 
right protected by the constitution, which cannot be wholly taken 
away or substantially impaired by the legislature.’’ He felt further 
that since this was a natural right it must have been secured to the 
people as part of the “‘pursuit of happiness’’ guaranteed by Sec. 1, 
Art. I of the Wisconsin Constitution; and that since the same clause 
provides that ‘“‘to secure these rights governments are instituted 
among men,’’ the government may only “‘secure’’ and administer 
such rights but cannot destroy them or subject them to unreasonable 
regulation.’ 

All of this reasoning, as well as the direct holding, was limited in 
application to the right of the descendant to take by inheritance. As 
to the right to make a will and have it carried out, the court disposed 
of the question of whether that right did exist in a few brief state- 
ments, since it was not directly involved in the case. The court first 
admitted that ‘“The existence of the right to dispose of property by 
will in the earliest times is not so easy of proof,’’ and then lightly 
dismissed the problem by saying that ‘‘. . . it seems there can be no 
doubt of the fact . . .’’ that such right exists.* 

The Nunnemacher opinion was given quite a novel interpretation 
by Justice Marshall some six years later. In Will of Rice® Marshall 
took Winslow’s conclusions as to the right to inherit property and 
used them as the basis for the rule that there was a right to make a 
will and have it carried out, but failed to mention that Winslow had 
been talking about an entirely different subject. Justice Marshall 
states as the rule: 





6 Justice Winslow did cite a statement from U.S. v. Perkins, 163 U.S. 625, 628 
(1896), which stated that, ‘(Though] the ea consent of the most enlightened 
nations has, from the earliest historical period a, a natural right in 
children to inherit the property of their parents ... .” but Winslow conveniently 

lected to finish the quotation whic continued, “|. . we know of no legal 
principle to prevent the legislature from taking away or limiting the right of 
testamentary disposition or imposing such bac upon its exercise as it may 
deem conducive to public good.” ad.” Citalies add 

7129 Wis. 190, 198, 201, 108 N.W. 627, 08 629 (1906). 

§ The authority relied upon for this absolute statement consisted of Winslow’s 
interpretation of the Bible, and ScHouter, Writs § 13 (2d ed. 1892). Winslow 
did admit however that until Stat. 32 Henry VITI, c. 1, $§ 1-5 (1540) there was 
no “‘common law” right to devise realty. 

* 150 Wis. 401, 136 N.W. 956 (1912). 
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The right to make a will and have it allowed and carried out is 

a constitutional right, affirmed by statute law, and which the 

courts and parties are powerless to take away... .'° 

This casual use of authority by Justice Marshall is difficult to 
justify, especially since other courts have, on almost identical reason- 
ing, reached the same conclusion as did Justice Winslow as to the 
right to inherit property, but have uniformly felt that there was no 
connection between that right and the right to make a testamentary 
disposition of property." 

Criticism of the rule of Will of Rice notwithstanding, it has never 
been dissented from by the Wisconsin court. As early as 1927 the 
court declared: 

So firmly are the foregoing doctrines, expressed in the Nunne- 

macher and Rice Cases and in numerous other cases decided by 

this court, entrenched in the jurisprudence of this state, that 
any attempt at this date to modify or upset them must be deemed 
futile.'? 

And, since 1927, the theory has been accepted without question.'* 

With this historical background in mind, it becomes necessary to 
analyze the reasoning in Estate of Ogg,"* keeping in mind its possible 
effect on the power of the legislature to impose statutory controls 
upon the right of testamentary disposition. 

In Estate of Ogg, the testator in his will named no executor but 
stated that a certain attorney should represent the estate, he having 
an intimate knowledge of testator’s affairs and desires. A corporate 
executor with will annexed was named by the court. The sole heir, 
testator’s sister, also a beneficiary under the will, then relied on Sec- 
tion 310.25 of the Statutes, allowing the nearest of kin receiving an 
interest in the estate to appoint the attorney for the estate when a 
corporate executor is named, and she named an attorney other than 
the one named in the will. The administrator indicated that it was 
immaterial to it who was named attorney, and the resulting contest 
involved only the question of the construction of the statute.'® 

10 150 Wis. 401, 447, 136 N.W. 956, 974 (1912). 

1 U.S. v. Perkins, 163 U.S. 625 (1896), and cases cited therein. For exact quota- 
tion, see note 6 supra. 

2 Estate of Wilkins, 192 Wis. 111, 113, 211 N.W. 652, 653 (1927). 

13 Will of Szperka, 254 Wis. 153, 35 N.W.2d 209 (1948); Will of Burns, 210 Wis. 
499, 246 N.W. 704 (1933); Will of Schaefer, 207 Wis. 404, 241 N.W. 382 (1932). 

14 262 Wis. 181, 54 N.W.2d 175 (1952). 

% Wis. Stat. § 310.25 (1951): Selection of attorney to represent estate. When- 
ever a firm or a eee of any kind is named as administrator or executor of 
an estate, he or she who is nearest of kin and who receives any interest in the 
estate, and if there be no bequest of any kind, then the party receiving the 
amount or interest from the estate, shall name the attorney who shall represent 
the estate in all proceedings of any kind or nature, unless good cause be shown 


before the court why this should not be done... . 
16 Wis. Stat. § 310.25 (1951). 
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The court attacked the problem first by hypothecating that had 
there been no applicable statute, and the administrator being willing 
to employ either attorney, the wishes of the testator as expressed in 
the will would govern to the exclusion of the desires of the beneficiar- 
ies. The court then looked at Section 310.25, upon which testator’s 
sister had relied, and decided that it should be applied only when the 
executor or administrator did object to the attorney named in the 
will. It was strongly intimated that if the statute were to be construed 
as applying in the instant case, it would have to be held unconstitu- 
tional. In the court’s words, ‘‘We conclude that it should be so con- 
structed, (as not applying in this case) in view of the serious doubts 
we entertain as to the validity of the statute if it were not thus con- 
strued.’’!” The court went on to say that, in view of the Nunnemacher 
and Rice cases, the statute if literally interpreted would impose an 
unreasonable regulation on the constitutional right to make a will.'* 

In summary then, the court felt that the testator’s desire was made 
plain in the will; that his right to make the will and to have it carried 
out was a constitutional right which the legislature may only regulate 
in a reasonable manner; and that in the absence of objection of the 
executor or administrator, the legislature may in no way limit the 
testator’s right to designate the attorney to represent the estate. 

There are several courses of argument which, if followed, require 
conclusions opposite to some of those reached in the Ogg opinion. 
First of all, the same result could have been reached by construing 
Section 310.25 in a way so as not to raise any constitutional objection. 

The court gave considerable weight to the fact that testator express- 
ly stated in the will his reasons for designating the particular attorney 
therein named, while ‘““On the other hand, the record is silent as to 
what reason respondent. . . had for opposing Mr. Biart’s appointment 
as counsel and requesting the employment of other attorneys, but 
such reason would be immaterial unless good cause could be shown 
by her why it would be inimical to the interests of the estate that Mr. 
Biart be employed as counsel by the bank.’’!® 

This places the burden upon the nearest of kin to show why the 
attorney named in the will should not be the one employed, and 
directly contradicts Section 310.25 which specifically provides that 
the attorney named by the nearest of kin shall be employed “‘. . . un- 


17 262 Wis. 181, 191, 54 N.W.2d 175, 180 (1952). 

18 This reasoning would seem to be unjustified since it has never been held 
that a Sechaba assim as to the attorney are binding upon anyone. Since the 
executor has always been given the right to object to such designation, it would 
seem that the legislature would have the power to give the same right to the 
nearest of kin, there being no common law rule forbidding such legislative regula- 
tion. 
19 262 Wis. 181, 188, 54 N.W.2d 175, 178 (1952). (Italics added.) 
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less good cause be shown before the court why this should not be 
done . . .”’ thus placing the burden on the parties objecting to the 
attorney named by the nearest of kin.*® The court makes no reference 
to this part of the statute, and goes on to say that ‘‘Public policy 
would clearly seem to require that the expressed views of the testator 
. .. Should take precedence over the contrary wishes of his sister . . . 
in the absence of any showing of good cause for disregarding the 
testator’s request.’’?! 

It would seem that the court could just as well have applied Section 
310.25 and come out with the same conclusion; this could be done by 
deciding that the expressed desire of the testator, as to who should 
be the attorney for the estate, combined with a lack of objection by 
the executor, in fact constitutes ‘“‘good cause’’ under Section 310.25 
why the desires of the nearest of kin should not be followed.” 

Another argument which can be made is that by failing to properly 
consider the true legislative purpose of Section 310.25, the court 
overlooked precedent that permits the statute to be upheld and ap- 
plied as a reasonable regulation of the right of testamentary dis- 
position. In attempting to ascertain the purpose of Section 310.25, 
the court completely misinterprets the conclusions reached in an 
article in the 1947 Marquette Law Review* and bases its conclusion 
as to the legislative purpose squarely on that misinterpretation. In 
that article, the author makes the following statements: 


The reason for granting this power (to designate the attorney 
when a corporate executor is named) to the heirs probably was 
to give them a chance to appoint a person who will be in a posi- 
tion to protect and look after the interests of the heirs when a 
firm or corporation is named as executor. It is submitted that the 
statute should not be construed so as to give this same power 
to the testator... .*4 


If the legislature enacted 310.25 for the sole purpose of preventing 
a monopoly of the probate business by counsel appointed by 
corporate executors, an argument might be made that testament- 
ary designation of counsel is “good cause’’ within the meanin 
of the statute, and its acceptance would allow counsel designa 
by the testator to assert a right to act as counsel for the estate.” 


It is clear from these remarks that the author felt the purpose of 





20 Wis. Star. § 310.25 (1951). 

21 262 Wis. 181, 188, 54 N.W.2d 175, 178 (1952). 

2 The idea that testamentary designation of the attorney might be “good 
cause” and thus allowable under § 310.25 was expressed in 31 Marga. L. Rev. 231 
(1947). This would seem to be the most logical way of construing the statute 
without raising a constitutional issue. 

2331 Mara. L. Rev. 231 (1947). 

* Td. at 235. Italics added. 

% Id. at 236. Italics added. 
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Section 310.25 probably was to protect the beneficiaries and heirs, 
and the statement that it might have been for the purpose of pre- 
venting a monopoly in the probate business was obviously nothing 
more than an “‘if’’ alternative with which he disagreed but thought 
the court might somehow reach. Nevertheless, the court attributed 
to him, as his contention, the “if’’ alternative and made it evidence 
of the legislative purpose. 

A search of the legislative history** revealed no information upon 
which any contention whatsoever as to true legislative purpose could 
be based, with the possible exception of the fact that the bill as origin- 
ally introduced was not limited to situations where only corporate 
executors were involved, and applied to any ‘‘person, firm or corpora- 
tion,’’ the word “‘person’’ being stricken by amendment. 

Thus the legislative history is certainly as much in accord with the 
idea that the law was meant to protect the rights of the heirs and 
beneficiaries as with the idea that it was meant solely to prevent a 
monopoly of the probate business. In fact, since it originally applied 
equally to individual persons acting as executors, it would seem that 
the author of the bill originally had the first purpose in mind, it being 
inconceivable that he would have included ‘‘persons’’ on the theory 
that somehow they might all choose the same attorney and thus con- 
tribute to the probate monopoly. 

If the statute was actually meant for the purpose of protecting the 
rights of the heirs and beneficiaries, then it would seem that it could 
have been upheld as a “‘reasonable regulation’’ of the right to make a 
will. As was said in Estate of Wilkins, “‘. . . the testator . . . can dispose 
of his property in accordance with his volition, excepting only as to 
certain rights which are extended by statute to a specified class of 
persons, designed for their protection as a matter of public policy.’’?” 
At the very least, it would seem that the court should have more thor- 
oughly considered the true legislative policy behind Section 310.25 
before reaching its decision. 

A third point in favor of the constitutionality of Section 310.25, if 
applied to a situation such as that in Estate of Ogg, is that the cases 
from Will of Rice to the present have never in fact held that the legis- 
lature could not impose such regulations upon the right of testament- 
ary disposition as it might desire, and all statements intimating the 
contrary have at best been dicta. 

Will of Rice involved an attempt by the beneficiaries to set aside 
the will by compromise and substitute agreement—no statute being 
involved—and Marshall made the statement that the right to make 





6 See official legislative history of Bill No. 789, A (1913). 
27 192 Wis. 111, 113, 211 N.W. 652, 653 (1 927). 
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a will was constitutional but also was one ‘‘. . . affirmed by statute 
law, and which the courts and parties are powerless to take away .. .’’ 
and that the court must follow the testator’s intent only ‘‘. . . so far 
as it can be discovered by judicial rules and does not violate the 
law ...’’ and a will ‘‘. . . made in accordance with statutory regula- 
tions . . .”’ enjoins specific duties on the court.** In Estate of Wilkins, 
the court said ‘‘. . . neither can the courts change or modify a will. . .’’?* 
and in Upham v. Plankinton the court said that the testator had the 
right to make his own will, but only “‘. . . conformable to statutory 
regulations . . . and not violating any written or unwritten law .. . .’’*° 

Thus all that these cases actually forbade was the changing or 
regulation of the will by the courts or other individuals—and while 
they said that legislative regulation must be reasonable, no case to date 
has held a regulatory statute in this area to be unconstitutional." 

Not only have the many statements of the court as to “‘reasonable- 
ness’’ of legislative regulation been mere dicta, but in addition all the 
cases have relied for authority either upon Nunnemacher v. State,® 
which in no way limited the right of the legislature to control test- 
amentary disposition, or else upon Will of Rice** which as is shown by 
the quotations above is nowhere as positive in its position against 
legislative regulation as some of the later cases relying on it. 

One final area of the Ogg decision which raises some question is that 
directly involving the court’s feelings as to the propriety of allowing 
the testator to name the attorney for the estate. The court admits 
that other jurisdictions feel that there is no such power—that such 
designation is merely advisory.* This is undoubtedly the common law 
rule when the executor objects to the attorney named, and it would 
seem that the court agrees with this. 

Nevertheless, there is a possibility that even should the executor 
object, the court might feel that unless the executor can show actual 
prejudice to the interests of the estate the desire of the testator must 
rule. First of all, the court says that the words Ogg used to designate 
the attorney, ‘‘I hereby declare it to be my express desire,’’ are manda- 
tory in nature.* Secondly, they note with seeming approval a Louisi- 
ana decision upholding the right of the testator to name his attorney 
regardless of objection by the executor. 





28 150 Wis. 401, 447, 136 N.W. 956, 974 (1912). 
29 192 Wis. 111, 114, 211 N.W. 652, 654 (1927). 
30 152 Wis. 275, 283, 140 N.W. 5, 8 (1913). 
31 See cases, note 2 supra. 
32 129 Wis. 190, 108 N.W. 627 (1906). 
33 150 Wis. 401, 136 N.W. 956 (1912). 
%4 See Note, 66 U.S. L. Rev. 9 (1932), containing a discussion of cases consider- 
ing the testamentary designation of the attorney for the estate. 
% See also, Will of Platt, 205 Wis. 290, 237 N.W. 109 (1931). 
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That decision, Rivet v. Battistella,* actually has no place in the 
court’s opinion since it was based on a Louisiana statute which gave 
the testator the right to appoint the attorney when a corporate execu- 
tor was named, thus in effect giving him complete control since he 
could name a corporate executor and then name the attorney.*” The 
Louisiana court felt that allowing the testator to name the attorney 
under those circumstances indicated a legislative policy to allow him 
to name the attorney regardless of who was appointed executor, their 
theory being that the testator can impose such conditions upon the 
executor as he may desire, and if the executor doesn’t like the attorney 
he can decline to serve. 

Whether or not the Wisconsin court would uphold the right of the 
testator to name the attorney in the face of an objection by the execu- 
tor is at least open to question under the indefinite language of Estate 
of Ogg; and if the right is a ‘‘constitutional’’ one, then it might well be 
argued that the mere objection of the executor, who can decline to 
serve in that capacity, should not be allowed to abrogate the right. 

One possible answer to the Supreme Court’s next move may be 
found in the theory that while the “Wisconsin rule’’ is much dis- 
cussed, it actually has very little effect. This was recognized by 
Professor Page who, in discussing the Wisconsin rule that there is a 
constitutional right to make a will, said ‘“‘In most of the cases in 
which this view has been expressed, the same result has been reached 
that would have been reached if the theory entertained by the ma- 
jority of the courts had been adopted.’’** 

Estate of Ogg, then, decides emphatically that Section 310.25 can- 
not be applied to the fact situation even to the extent of regulating 
the burden of proof, although logical construction could come to the 
same conclusion as did the Ogg case by using Section 310.25 and 
merely saying that testamentary designation was ‘‘good cause’’ for 
denying the desires of the nearest of kin; it leaves unanswered the 
situation where the testator names the attorney in his will and the 
executor objects thereto, though intimating that possibly this too 
might be a valid exercise of the constitutional right to make a will; 
it finds in the statute a legislative purpose, unsupported by authority 
or reasoning, on the basis of which the court felt it unnecessary to 
determine finally whether or not the statute might impose no more 
than a reasonable regulation for the protection of a certain class of 
persons; and it omits all discussion of the fact that previous opinions 





%* 167 La. 766, 120 So. 289 (1929). 
37 Act No. 45, Laws of La., 1902. 
31 Pace, Wiixs § 25 (3d ed. 1941). 
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have been based on dicta and misinterpretation of earlier cases now 
said to have “established” the rule.** 

While one of the arguments proposed above might prevail in a 
future test of Section 310.25,“ for the present we must assume that 
the court will stand by the dictum in Estate of Ogg, thus all but com- 
mitting itself to the position that any regulation as or more stringent 
than that of allowing the next of kin to name the attorney for the 
estate is an “unreasonable’’ legislative regulation of the constitu- 
tional right of testamentary disposition. 

Returning now to the newest statute purporting to regulate tes- 
tamentary disposition, Section 318.31,' which provides that the bene- 
ficiaries may substitute a compromise agreement for the will, that 
statute for all practical purposes completely destroys the right to 
have the will carried out in any case where the beneficiaries can reach 
some other agreement.*? 

If ever a statute imposed a regulation on the right to make a will, 
this statute does. The following statements of the court in reference 
to this type of compromise agreement, when attempted in the past 
without statutory sanction, provide an indication as to whether this 
statute will be upheld under the theory that it is no more than a 
‘reasonable regulation.’’ 


Nor is anyone permitted to make a will for him; neither can the 
courts change or modify a will, or substitute in its place one which 
they deem more equitable and just, for to permit this would 
destroy the sacredness of a will... . 


His right is recognized to direct at least the method of manage- 
ment and disposal of his property after his decease, which courts 


39 Note also that the Ogg opinion seems to give much more weight to the right 
of testator to appoint the attorney for the estate than did the common law. Since 
at common law the executor always had the right to refuse such attorney, the 
question has never been litigated—but if the executor had such right of refusal, 
it would not seem to be such an important right as to have been included in the 
constitution. 

40 Tf, as ap doubtful after discussing the matter with various persons who 
are connected with institutions acting as corporate executors, a corporate executor 
should object to the attorney named in the will, and state a preference for the 
attorney named by the next of kin under § 310.25, the court will be forced to 
take a stand as to whether such regulation is unconstitutional. In the absence of 
such decision aes just how far the court is likely to go in this field, it may 
be that few judges wil willing to exercise their discretion and allow a com- 
promise to be made under § 318.31, a statute much more restrictive of the right 
to make a will than is § 310.25. 

4! Wis. Strat. § 318.31 (1951). 

4 Even if such a statute as § 310.25 could be held reasonable regulation as a 
mere matter of probate procedure, 7.e., naming of the estate’s attorney, such 
argument would probably not be available in a case involving § 318.31 since the 
latter law imposes so much greater regulation over the right to make a will. For 
a spirited discussion of the value of § 318.31, see the excellent article by Judge 
J. Allen Simpson, Constitutionality of Chapter 367, Laws of 1951, Wis. Bar 
Butt. 18 (April, 1952). 

“ Estate of Wilkins, 192 Wis. 111, 114, 211 N.W. 652, 653-654 (1927). 
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cannot be compelled to disregard to accommodate the wishes of 
some or even all parties having pecuniary interest in the prop- 
erty.“ 
The sole jurisdiction of the court is to take note of the testator’s 
intent . . . and give effect to it. 

. . . [a compromise is] utterly out of harmony with the public 
policy here as found in the written law... .* 


When the clear attitude of the court, that compromises violate 
the constitutional right to make a will, is combined with the decision 
in Estate of Ogg that merely allowing the nearest of kin to name the 
attorney for the estate is an unreasonable statutory regulation of 
that right, it seems probable that as long as the court clings to its 
present position any statute allowing the parties to, in effect, tear 
up the testator’s will and write one of their own, is doomed to failure. 

A further question may exist as to the status of the controls cur- 
rently imposed upon the making of a will and the administration 
thereof. Research has disclosed no cases testing the constitutionality 
of such statutes as the ones giving the widow and children an allow- 
ance,“ or allowing the child born after the will and not mentioned 
to take under intestacy laws,*’ or allowing the omitted child to take 
under intestacy laws,** or any other of the innumerable statutes which 
impose not insignificant regulations upon the testamentary right. 

Probably these statutes would be upheld as reasonable regulations 
designed for the protection of a specified class of persons, as indicated 
in Estate of Wilkins,*® but certainly Estate of Ogg opens up the pos- 
sibility of constitutional attacks on some of these laws, and of any 
new controls which the legislature may attempt to impose.*° 


Artuur H. Lawn, JR. 





“ Will of Dardis, 135 Wis. 457, 463, 115 N.W. 332, 334 (1908). 

4 Will of Rice, 150 Wis. 401, 447, 136 N.W. 956, 974 (1912). 

# Wis. Strat. § 313.15 (1951). 

47 Wis. Stat. § 238.10 (1951). 

48 Wis. Strat. § 238.11 (1951). 

49 192 Wis. 111, 211 N.W. 652 (1927). 

50 In Estate of Ogg it was clear, by the wording of the will, that testator did 
want a particular person to serve as attorney for the estate. Note, however, that 
in many cases it is undoubtedly the practice for the attorney drafting the will 
to insert his own name as attorney for the estate, many times without first con- 
sulting his client until it is time to sign the will—and it may even be that some 
clients never do appreciate the fact that they have appointed an attorney. In 
a case of that type, all of the fine reasoning of Estate of Ogg would be without 
any foundation. 

his also raises an interesting question in legal ethics, 7.e., should the attorney 
drafting the will name himself as attorney for the estate unless requested to do 
so by the testator of his own accord? Even though the attorney informs the tes- 
tator of the appointment before the will is signed, the client may not wish to 
cause an embarrassing situation by asking the attorney to re-write the will and 
insert another attorney’s name. A search of the materials on legal ethics indicates 
that the question has never been acted upon by the bar associations or grievance 
committees, 





